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nd the time for appealing from the order, and to, the powerCourt, upon appeal, to, rescindl or vary the order. Upontion to Middleton, J., the time for appealîng was extended'W. N. 877) ; and the Divisional Court entertained theand mnade the order now in appeal. That Court miglitfused to entertain the appeal, either on the grounid that thef, by acting under the order to, the extent to which lie hadiad waived bis rigfit to appeal, or that by bis delay theF had forfeited ail riglit to an extension of time.se objections were niatters for the consideration of the'al Court, but, notwithstandig theni, it decided, in theof its discretion, that the appeal should be heard.not correct to say that the action :was out of Court. Thef the 'various decisions, soine of which, hnwever, do notbe quite in accort with the general trend, appears to, be thatSlike the present the action was not, by reason, of the lapseFor Performng the conditio>n, out of Court for ail purposes.Mut of Court to the extent of disablinlg the plaintiff froinMnY step in the action other than towards procuring an1 of tinie for performance of the condition, or, failing that,'tension of tixne for appealing frointeodr The order
iIn any sense a disinissal of the action upon the meints,lie effect would be the sanie ini case of non-conipliance withition.
as to thie order madle by the Divisional Court. It wasvirtue of its disctionr power. It is no more thanat le authorised by Con. Rule 353, and the defendants doserions prejudice.

IiP which led to the niney being tendered forty minutesiie appoiflted by the order, as varied by the trial. Judge's5seenis ilot to have been due to intentional negleet.'der appealed £romn should be ailowed to stanid, with such)f tirae as inay be necessary to enable the plaintiff now toýsts, say ivithin twenty-four hours froni the issue of the9f this Court,
8t8 of the appeal mnust ha borne by the defendants.

-MCARx and M,&GEE, VJ.A., ooncurred,

flivÎisiona


