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to extend the time for appealing from the order; and to the power
of the Court, upon appeal, to rescind or vary the order. TUpon
application to Middleton, J., the time for appealing was extended
(1 0. w. N. 877) ; and the Divisional Court entertained the
appeal and made the order now in appeal. That Court might
have refygeq to entertain the appeal, either on the ground that the
Plaintiff, 1y acting under the order to the extent to which he had
don.e, had waived his right to appeal, or that by his delay the
Plaintiff haq forfeited all right to an extension of time.

; '.I‘%lese objections were matters for the consideration of the
IVIs_lonal Court, but, notwithstanding them, it decided, in the
eXxercise of jtg discretion, that the appeal should be heard.

It i8 not correct to say that the action was out of Court. The
Tesult of the various decisions, some of which, however, do not
Jeem to be quite in accord with the general trend, appears to be that
n a case like the Present the action was not, by reason of the lapse
oL time for performing the condition, out of Court for all purposes.

Was out of Court to the extent of disabling the plaintiff from
takmg any step in the action other than towards procuring an
€xtension of time for performance of the condition, or, failing that,

T an extengion of time for appealing from the order. The order
Vas not in any sense a dismissal of the action upon the merits,

ough the effect would be the same in case of non-compliance with

€ condition,
Th?n a8 to the order made by the Divisional Court. It was
Ina:de I virfue of jtg discretionary power. Tt is no more than

domg what is authorised by Con. Rule 353, and the defendants do
Dot suffer serious prejudice,

- The sh:p which led to the money being tendered forty minutes
: erti.:he time appointeq by the order, as varied by the trial Judge’s
ection, seemg not 1, have been due to intentional neglect,

Th_e order.appealed from should be allowed to stand, with such
time ag may be necessary to enable the plaintiff now to

f:r}:c-the Costs, say within twenty-four hours from the issue of the
Uicate of {}ig Court, ;

The Costs of the appeal must be horne by the defendants,

G
ARROW, MACLAREN, and MaeEg, JJ.A., concurred.

M g .
U rtE}l::gITH’ JA, dissented, being of opinion that the Divisional

110 power to make the order appealed against.




