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The declaration set eut that on the 15tli
of November, 1863, the plaintiffwaas employed
on one of the traine of the defendants, and
while near Island Pend, the cars, owing to a
mwitch. being misplaced, toek the wrong track
and came into collision with another train.
The iron railing at the end of the car, where
the plaintiff was attending to hie duty, wae
cruelied in by the force of the collision, and the
plaintiff had both hie legs broken. The plain.
tiff further alleged, that the accident occurred
through the'negligence of the Company's s erv-
ante in not attending to the switeh, and that
the car on which lie was standing had been
declared dangerous before the date of the acci-
dent. That lie wae confined to hospital, and
up to 23d Sept., 1864, the Comnpany paid him
$15 per monthj being haîf hie ordinary salary,
but they hàd then diecontinued thie allowance.
That lie wae enly thirty years of age, and was
disabled for life, and prevented from earning
a subsistence.

The defendante pleaded, firet, the prescrip-
tion cf six menthe, and that the accident teok
place on a line cf railway within the United
States. But the plea on which the cae
turned was that the plaintiff had ne action
against the Company, being an empleyee at
the tine, and the accident being occaeioned
by the negligence of a fellow-employee.

MONK, J. This i8 an action of damages.
The plaintif was a brakeman, and while the
train wae near Island Pend, a collieion
occurred in consequence cf a switcli laving
lissa mieplaced. The plaintiff was taken Le
hespital, and while lie remained there the
Company continued te payhim, haif hie wagee.
Finally, lie left the hospital of hie ewn accord,
and breuglit the present action. The defend-
anta have pleaded the six menthe' prescrip-
tion, and that the accident teck place in the
Ujnited States. But the Court is disposd te
decide the case upon the greund, aise, raieed
by the pleadinge, that the plaintiff cannet re.
cover damages from. hie employers, the acci-
dent having eccurred tlireugh the negligence
of a fellew servant. The plaintiff in entering
the service cf the Company toek the risk Of
theee accidente upon himelf. This is the law
ini England and the United Statea, and the
miarne ruie hm. been laid dewn here.,

.MbUrlie Lancioi, for the Plaintiff.
&Yrticr & Pomùille11,, for the Defendants.
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HART v. O'BRIEN.

EjVCCbmi--4ci re*jpecting Leasor, and Leneea
-Occuýpa1ion by semvant.

-A gardener was engsged, at $30 per month,
with the right of oeccpi ng tenement free
from rent ae long ae ~e euld continue te,
liold the situation, on condition that lie should
be subject te dîsmiesal at a month's notice.
Being found incompetent, liereceived amonth's
notice te quit, and wae thendismiseed, but lie
refused te leave the tenement. An action lis-
ing lirought under the Leseors and Lessees'
Act te eject him.:

Held, that the action was properly broghtý
the defendant being a lessee within the mean-
ing of the Statuts.

.Thie was an ejectment cas inseribed fer-
Review, froma the Circuit Court, Mentreal.
The action was inetituted. by the plantiff undet-
thieAct reepecting Leseors and Lessees, againet
the defendant, who lied been hie gardener, te,
eject him, frem, the tenement lie occupied, and,
which lie refused te leave on being discliarged.
The declaration set up that at Montreal, on or-
about the 2Oth February, 1866, the defendant,
repre8enting huïneelf te the plaintiff te be a
ekilful gardener, cempetent te perform, ail the
functions of a firat-clas gardener, and eépe-
cially te take care of and manage a, green
houe, and the exotie and other plante and
elirube ueually kept in green lieuses, waa en-
gaged at the rate cf $30 a month, and in furtlier
consideration that the plaintiff would let and
lease te him, se long as lie should remain in.
the plaintiff's einploy as sucli gardener and n>k
longer, a certain tenement and property cf the -
plaintift; te wit, a certain brick tenement two.
stories higli, ferming part of the building con--
taining the plaintiff's coachi liee and stables..
That the defendant entered the service and.
empley of the plaintif a aforesaid, subjeotto,
the sad monthly engagement to b. determined
and ended at the end of any month at the op-
tion cf the plaintif;, upon hie giving defendant-

Pebruary, 1867.1


