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P. highway comprises ail portions of land over which evcry subject
of the Crown may Iawfully pass;. This sunimary by the leading
text-books on the subjeet of highways is rio douht wide, but ia
this, as .-n ail the definition8, there exists one eomnion factor,
nainely, t.hat the way or place, wvhatevcr it rnay be. is open ta
ail the King's -qubjerts, and flot mcrely to a limited or privileged few.

It is an essential element of a highway that it 8hould he open
to ail members of the public. It, therefore, exeludes a way over
wvhich a right of passagc is given hy license or in exercise of a right
of ownei ehip or occupation of adjoining land %vhereby, 2n easernent W* w;
over such way is granted or possessed. 1Roads cornmonly called
"occupation" roads, laid ouý for the accommodation of the oc-

cupiers of adjoining properties, do not coine within the definitions.
Nor, again, do village greens, parks, or fields, over which the
inhabitants of a particular dii;ttrict have by ciustom or other-ise
obtained a right of recreation.

Thoughi a way Vo be a highway must be open to ail] and sundry
it ncod not 1)e a tboroughfare. "If it wvere otherwise, ia surh a
great town as this (London) it wotild ho a trap Vo make people
trespassers." So said Lord KenNon, C1. J., in lugby Charity
Tru8tee8 v. ilermiveather, 1790, Fust .37.5 n. The subjeet, ltowv- i
ever, lias 'îot restcd there, and sub)sequienitly to this proniounce-
ment there %vas considerable dIiscusion on the zîîatter and viewvs
were expressed contradictory to the ah)ove. Since the case ofY
JBatenaii v. Blitek, 1852, 18 Q. 1B. 870, hioeN r th qesi
lias been at rest. In that case the plaint iff brouglit an action
for trespass for entering the planitiff's Plose and pulling dovn
a wall therein. The pica %vas stated that the close was a public
pavement within the Metropolitan .Paving Act; 57 Geo. M1.,
cxxix, that thc plaintiff unlawvfu 1y and contrary to the Act
erected therein the said wall, and because the %vall eneumbered
the pavement and plaintiff refused on defendanit's î'equeýt to
rernove the saine, defeadant entered and pulled"it down. It was
held, on motion for judgmnent, non obs --nte tnered-icto, that the
plea was bad foir shewing that it wa8 absolutely necessary for
defendant, in order to exercise the alleged right of passage, ta
reniove the wall. And it waa further held that a public highway
may ini law exist over a place which la not a thoroughf are. Lord
Campbell, C. JI, thus delivered judgrnent:
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