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SUPRE/ME COURT, APPELLATE DIVISION.

Garrow, Maclaren, Meredith, and Magee, JJ.A.,
and Lennox, J.] [April 22.

(10 D.L.Rt. 466.)

Appeal-Fiidings byj referee-ecomi,rati»tt on appeal as to
inferences frora sierrourdi-ng facts-Eviden&e-Variatioît.
Hcld, 1. While a referee hearing the witnesses has the better

opportunity for forining a right judgnient upon the credibility
of witnesses as afteeted by their demeanour in giving evidence
and hMs finding where based upon credibility will flot ordinarily
le disturbed by an appellate court, the rule does not apply to
the consideration of the weight to be given the evidence as af-
fected by the surrounding circumstances and attendant factr,
an appellate court should draw its own conclusions in regard to,
the probabilities and inferences to be -drawn from such faets and
circumstances.

2. In an action upon a building contract where the construc-
tion actually proceeded with differed from thagt contemplated
by the writteni contract between the parties as to size of build-
ing and class of inaterials, the party who clai that the written
contract was Pltogether abrogated and not merely varied in such
respects iby the verbal arrangement between the parties by
which the change w-as assented to af ter the contract was miade,
lias the omis st upon hin to prove such dlaim.

ifcKenzie v. Elliett, 2 D.L.R. 899, a.fflrmed on appeal.
Hellmuth., K.C., and 1Ve. Milock, for plaintiff. A4nglin, K.-C.,

and J. Shitton, for defendant.

SUPREME COURT.

Middleton, J.] [April 14.
ROBERTS V. BEt.L, TELEFPHioxE Co. Al WEF.TERN CoIt-NTIFE-

ELECTRIC CO.
(10 D.L.n. 459.)

E1cctriciy-rnjuiry by ires in strects-Dan<roits agc;tcy doc-
trin e-E/fect of-Statittory a-itthori-Proeitna.te ctise..
IIe7d, 1. The efet of conferring statutory authority upon


