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SUPREME COURT, APPELLATE DIVISION.,
Garrow, Maclaren, Meredith, and Magee, JJ.A,,
and Lennox, J.] [April 22,

MoKenzix ¢, RiLioTT,
{10 p.L.R. 466.)

Appeal—Findings by referee—Reconsideration on appeal as to
inferences from surrounding facts—Evidence—Variation.
Held, 1. While a referee hearing the witnesses has the better

opportunity for forming a right judgment upon the eredibility
of witnesses as affected by their demeanour in giving evidence
and his finding where based upon credibility will not ordinarily
be disturbed by an appellate court, the rule does not apply to
the consideration of the weight to be given the evidence ag af-
fected by the surrounding circumstances and attendant facts;
an appellate court should draw its own conclusions in regard to
the probabilities and inferences to be drawn from such facts and
circumstances,

2, In en action upon a building contract where the construe-
tion actually proceeded with differed from that contemplated
by the written contract between the parties as to size of build-
ing and class of materials, the party who claims that the written
contract was ¢ ‘together abrogated and not merely varied in such
respects by the verbal arrangement between the parties by
which the change was assented to after the contract was made,
has the onus cast upon him to prove such claim, '

McKenzie v. Elliott, 2 D.L.R. 899, affirmed on appeal.
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SUPREME COURT.

Middleton, J.] [April 14,

RowerTs v. BeELL TeLErHONE Co. AND WESTERN COUNTIES
Erecrric (o,

(10 pL.R. 459.)

Elcctricity—Injury by wires in strects—Dangerous agency doc-
trine—Effect of—Statutory authorily—Prozimate cause,

Held, 1. The effect of conferring statutory authority upeon




