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bY his wife's consent. The court, therefore,
only decided that a widow who cousented to hier
huahand's burial lu a certain place, conld not,
agaluat the wishes of his family, be allowed to
remove his reniains. Lt appears>to leave unde-
cided tise question as to what voies a snrviviug
hnsband or wife bas in deciding wliere the
deceased wife's or husbaud's resuains shall ba
interred lu tise first place.

It has besu decided that a isusbaud bas con-
trol over thse reinains of bis wife :See the Ohio
cae, infra. Lt is reasouable that a widow, ad-
miuisteriug to lier husbaud's state, should, as
agaiuat his lheirs, vhoose his final restiug-place,
tbongh this bas neyer been decided. If se
waivee bier rigist to administer, it would appear
fromn the cases that the remaitis are under tise
control of tise next of kin See 4 Bradf. 503,
azpTa. The reason given for depriving the
widow cf what would accru to be a natural right
does not sem altogether satisfactory :it la tisat
a wldow may marry again sud tise cnstody of
her isusband's reutai,îs înay thas pasa into the
bauds of strangers. But lu ujost cases burlal-
lots descend as real estate, and would commouly
remain lu the family of the isushand, if origin-
ally bis property. Arguments drawu fromt the
civil law or even the Eugliah law would not
avail lu Aujerica, as tise perpetuation of fami-
lles, in the maie branches, had lu the early
Roman systeru sud hiis always had lu Englaud
an importance which it does not possess lu this
country, and au essential part of this ides lsy
in the preservation lui tise hue of the family of
the tomnbsansd mionument,; of tise dsad sud of
ail thse beirloomsand relies of the race.

It has been said that; thse expressed wlshes of
a testator as to the disposition of bis remains
will prevail over tise wiahes of bis family 4
Bradf. 503, supra.

Bogert v. Incdianapolis, 13 Ind. 138, was an
action by Indianapolis agaluat Bogert, cbargling
hlm witis violation of a " ceruetery ordinauce."
The court (per Perklus, J.) said arguen4o :
" We lay dowu the proposition, that tise bodies
of the dead belong to the snrviviug relatives, iu
the order of iuberitauce, as property, sud that
they have tbe right to dispose of theu sa sncb,
withiu restrictions analogons to those by whicis
the disposition of other property may b. regu-
lated. They cannot be psrmitted to creats s
nuisance by tbem. Hence a by.law migist b.
&amonable wisere population was dense, requir.
ing those buried to.be stick to a certain depth,
or to bo buried outaide It' wisere population was
or was likely to become dense, sud withiu a
reamnable time after death, &c.. but we doubt

if the burial of the dead can, as a general prop-
osition, be taken ont of the hands of the rela-
tives thereof, they beiug able and willing to,
bury the same."

A remarkable case that arose iu CJleveland,
Ohio, la reported <flot very carefuilly) in Arn.
Law Times, July, 1871. The body of the
plaiutiff's wife was delivered to the defeudants,
who were physiciaus, for the put-pose of dissect-
ing its throat, in order, lu the interest of sci-
ence, to discover the cause of death. The
defendants promjisect to perform the operation
in the presence of the friends of the deceased,
and to give the body a deceut huril. By state-
mente of the dangers of infection the defeudants
deterred the friends front attempting to see the
relnains at the medical college sud held a pre-
tended funeial on the day before the time ap-
pointed. It appeared afterwards that they had.
retained the body for general dissection and
performed the funeral ceremonies over a coffin
filled with rubbish. iJpou a discovery of this,
fraud and upon threats of crintinal prosecution
the defendants sent the body iu a rongh box top
the relatives of the deceased. The husbaud,
who bad been absent from borne, upon his
returu bronght suit for damages for laceration
of feelings, expeuse of recovering the body, &c.,
aud for the fraud. PRENTISS, J., lu OVerrnlîng
a 'lemurrer filed by defeudauts, said " 1A corps.
la flot in itself so far property that it could be
muade an article of merchandiee. A court wonld
not enforce a contract for the sale of a dead
human body. The saine reasons whiehi forbid
the enforcing of snch a contract, require that
soxnebody shali have the right to the care and
custody of a body for thse purpose of secnrlng it
a decent buril. For thîs purpose the law gives
a husband the custody of the dead body of bis
wlfe, a parent of a child and a child of a parent.
Thse rernedy (for infrluging thia riglit of cnstody>
must be by civil action. *** A body itself
may not be property ; but this riglit may be
called perhaps a quai property. At auy rate it
la a rigbt which the law wlll enforce, aud for an
infringement of which an action will lie."

Pier-ce and Wife v. Prcsprietors of Swan Point
Cemalery and Almira T'. Metcalf, 10 R. 1. 227,
was thse reverse of Wynkoop y. Wynkwop, supra.
There thse deceased, Metcalf, had dled iu 1856
aud been buried iu his owu lot lu Swan Point
Cemetery, with the consent of hlm widow aud
lu accordance with his own wishes. At hie
death this lot became the property of hm ouly
child, Mrs. Pierce. In 1869, agaiuat the con-
sent of this dangister, and in violation of the
by-laws of thse defeudaut corporation, là re-
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