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The only point necessary to be noticed is that
bearing on the defendant McLean's liability for
the act of his bailiff Keller in seizing plaintiff’s
sheep.

The jury found that there was other sufficient
distress besides the sheep.

The objection was then taken that, granting
the seizure of the sheep to be illegal, McLean
was not liable.

The evidence was that McLean had given a
warrant to seize the goods, chattels, and growing
crops. The plaintiff seized all, incluling the
sheep, no one seeming to have any idea that any
peculiar exemption attached to them. The bailiff
swore McLean told him to distrain plaiotiff’s
goods. :

After taking this objection, at the close of
plaintiff’s case, defendant McLean was called in
his own beha!f. He was not asked anything on
either side as to any knowledge of the kind of
property seized, or of his having ratified or repu-
diated anything done: but he said, *‘when I
signed the warrant, and sold the distress, 1 did
not know plaintiff had paid the rent.

It was admitted be was paid his claim by
Keller out of the proceeds of sale. Nothing
appeared to have been left to the jury as to
whether McLean assented to, or ratifiel, or had
knowledge of the sheep beinz seizad ; nor did it
seem that, although muany poiuts were urged to
him by counsel, he was asked to submit any
such questions.

Damages were assessed against White by de-
fault. The jury found the value of the sheep,
$150

There was a verdict for defendants, McLean
and Keller, and leave was reserved to plaintiff
to move to enter a verdict for him agaiust them
for $160, if she Court thought him entitled to
recover. -

In Michaelmas Term, K. McKenzie, Q. C., ob-
tained a rule to set aside the verdict for Keller
and McLean, or so far as it related to the 4th
count, and to enter a verdict for plaintiff on the
4th count for $150 on the leave reserved, on the
ground that it was trespass to seize plaintiff’s
sheep for a distress, while there were other suf-
ficient goods liable to distress on the premises,
and the judge should have directed a verdict for
plaintiff on the 4th count, and for a new trial on
the law and evidence.

Mc Michael shewed cause, citing Narget v. Nias,
1 El & FlL 439; Woodf. L. & T. (last ed.) 744;
Dawson v. Aiford. 8 Dy. 312 a; Lewis v. Read,
13 M. & W. 834; Freeman v. Rosher, 13 Q B. 780.

K. McKenzie, Q C., contra, cited Keen v. Priest,
4 H. & N. 236; Add. Torts. (last ed.) 504, 533 :
51 Hen. III., stat 4; Gauntlet v. King, 3 C. B.
N. 8. 69; Haseler v. Lemoyne, b C. B. N. 8. 530.

Hagaery, C.J., delivered the judgment of the
Court.

There seems to be no doubt that sheep are not
distrainable while there are sufficient other goods
to satisfy the claim. The stat. 51 Hen. IIL ch. 4
#o declares, and its curious phraseology is quoted
in Keen v. Priest (4 H. & N. 236) The pro-
hibition may, we think, be considered universal
under the words, ¢ Nul home de religion ne auter.”

This caso was for taking sheep, the first count
averring that the sheep were taken, although
there was other sufficient distress. Second count,
trespass. Third couat, trover.

Watson, B., says, ¢ From the earliest period
of our history, it has been the law that sheep
are not distrainable, if there are other goods on
the premises to satisfly the debt. The seizure
wag therefore wholly illegal. If the plaintiff
had replevied, he would have been entitled to a
return of the sheep. The defendant never had
any rightful possession of the sheep; therefore
the case dues not come within 11 Gen. IT. ¢h.19.”

Martin, B. says, ‘¢ As there were other goods,
the sheep might have been rescued.””

Nurget v. Nias (1 El. & Bl. 439). The action
was quare clausum fregit, assault, and carrying
away the goods nand chattels of plaintiff. Plea,
not guilty by statute.

It appeared that there was a distress for rent,
and defendant scized s spade and fork of plain-
tiff, being tools used by him in bLis teade, and
the jury found there was other sufficient distress.

It was objected that trespass did not lie, the

tools not being in actual use. The argunient
was very full.  Lord Campbell, in giving julg-:
ment, reviews the authorities, citing Lord Coke,
that taking tools of trade, while thers was other
sufficient distress, was against the ancient com-
mon law of England, and adds, that as it is in
itself wrongful, **it is difficalt to discover any
legal principle why it should not be the suhject
of an action of trespass, secing that, as a general
rule, wherever goods are wrongfully taken, tres-
pass will lie.” * % Dawson v. Alford, 3 Dyer
312 a, shews it is not pecessary for plaintiff in
his declaration to allege that there were other
goods of suffisient value which might have been
distrained, but the defendant must shew in his
answer, when he justifies, that no other suffiei-
ent distress could be found.” )

We are bound by these authorities that the
declaration here is sufficient.

Tt is then objected that McLean is not respon-
sible for his bailiff’s alleged acts, uunless he is
shewn to have authorized or sanctioned them.
It was proved he received the money from the
bailiff from the sale of the sheep.

Lewis v. Read (13 M. & W. 834) is in point.
The bailiff had yeized goods for the plaintiff’s
beyond the houndary of the farm called Peny-
bryn, for which rent was due by another person.
The defendant received the proceeds of the sale.
Parke, B : ¢ There is no doubt that the acts
of defendint Read, in directing the sale of the
sheep and receiving the proceels, were a suffii-
ent ratification of the acts of the bailiff in making
the distress as to such of the sheep as were taken
on the Penybryn shespwalk, because the taking
of them was within the original authority given
to the bailiff by 0., as the agent of Read. As to
the others, not taken in Penybryn, and as to
which, therefore, the authority was not followed,
Read could not be liable in trover unless he rati-
fied the gets of the bailiff, with knowledge that
they took'the sheep elsewhere than on Penybryn,
or unless he meant to take upon himself, with-
out enquiry, the risk of any irregularity which
they might have committed, and to adopt all their
acts. There appears to have been evidence quite
sufficient to warrant the jury in coming to the
conclusion that he did, in this sense, ratify the
acts of the other defendants; but as this ques-
tion was not left to the jury, the defendant is
entitled to a new trial.” It does notappear from
the report than uny objection was taken at the




