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The only point necessary to be notiood i. that

bearing an the defendant MclLenn'is liability for
the aet of hie baitiff Keller in seizing plaintiff's
sheep.

The jury foun<1 that thore was other sufficient
dietrees besides the sheep.

The objection was then taken thait, granting
the seizuro of the sheep to be illegal, MoLean
was flot hiable.

The evidence was that MoLean had given a
warraut to seize the goods. chiattelH, and growing
crops. The plaintiff seized aIl, inclu-fing the
sheep, Doa one seeming to have any ideqa ths.t ntny
peculiar exemption attached ta thetn. The bailiff
sworo McLean told him ta distrain plaintiff's
goods.

After taking this objection, nt the close of
plaintiffs case, deFendant MIcLean was called in
hie own behtif. He was flot asked anything on
eithor side as to any knowledge of the kind of
property seized, or of hie having ratified or repli-
diated anything d1no: but ho said, "1when I
uignod the warrant. and sold ile distres.,, 1 did
flot know plaintif h paid the rent.

It wae admitt-cd lie wa4' paid hie dlaim by
Keller out of the proceeds of sale. Nothing
appeared to have been loft ta the *jury as to
wbether McLoan assented t-), or ratifie 1, or hait
knowledge of the sheep bein,, seiz4d; tior did it
eem that, although many points were urged ta

him by counsel, ho was aïked ta submit any
such questions.

Damatges were assess-d against White by de-
fauît. Théc jury found the value of the e9heep,
$150

There was a verdict for defondants, MeLlean
and Keller, and leave was reserved to plaintiff
ta move to enter a verdict for hima againet them
for $150, if the Court thoughit him entitlod to
recaver.

In Michaelmas Term, K McKenzie, Q C., ob-
tained a rule ta set acide the verdict fer Keller
and MeLean, or tio far as it related ta the 4th
count, and ta enter a verdict for plaintif on the
4th count for $150 an the leave roserved, on the
ground that it was trespass to seize pletintiff'e
ebeelu for a distress, while thero wore other suf-
ficient go(ls liable to dietres on the promises,
and the judge should have directod a verdict for
plaintiff on the 4th count, and for a now trial on
the law and evidence.

Jfichael shewed cause, citing Narget v. Nias,
1 El. & El. 439; Woodf. L. & T. (last od.) 744;
Dawoson v. .. lford. 3 Dy. 312 a ; Lewis v. Read,
18 Ni. & W. 8â4; Preernan v. Rosher, 13 Q B. 780.

K McKenzie, Q C., contra, citecl Keen v. Priesi.
4 Hl. & N. 2.36; Add. Torts. (last oct.) 504, 533:
51 Hon. III., etat 4; Cauntiet v. Kin.g, 3 C. B.

N.S. 59; Haseler v. Lernoyne, 5 C. B. N. S. 530.
H&QARTY, C. J., delivered the judgmont of the

Court.
There Boems to ho fia doubt that eheep are not

distrainable while there are sufficient ather goode
to satiefy the dlaim. The etat. 51ilHen. III. ch. 4
no declares, and its curious phraseology is quoted
in Keen v. Priet (4 H. & N. 236 ) The pro-
hibition may, we think, be coneidered univereal
under the words, IlNul home de religion ne auter."

This case was for taking sheep, the firat count
averring that the eheep were taken, although
there wae other sufficient distress. Second count,
trespass. Third coat, trovor.

Watson, B., says, "6Front the earlieet period
of Our hietory, it has been the law that sheop
are not distrainable, if there are other goode on
the promises ta ee.tisfy the debt. The seizure
was therefore wholly illegal. If the plaintif
had replevied, he would have been entitled ta a
return of the ebeep. The defendant nover had
any rightful possession of the eheep; therefore
the case does flot came within il Gen. Il. eh. 19."

Martin, B. says, IlAs there were other goade,
thue mheeD ni"ght huIve bePn reSCUe(l."

Narget v. Nias (l El. & El. 439). The action
was qu'ire clauum frrgiÉ, assault, aund c.arrying
away the goods and chattele of plaintiff. Plea,
not guilty by stattute.

It appeared that there was a dis;tregs for rent.
and defendaut eeize.Ua, spade and fork of plain-
tiff, being tools used by him in his trade, and
the jury found there wus other suifficient distrese.
.It was objerted that trospase dii flot lii', the
toals not being in actual use. The argument
was very full. Lord Campbell, in giving,( ja.g
ment, reviewd the authorities. eiiir Lord Coke,
th'et takingr tools of traile, wluile thero waq nther
sufficient distrees, was 9gainst tlue ancient com-
mon law af England, and adds, that as it is in
iteelf wrongful, Ilit is difficult ta discover any
legal principle wby it ehauld not he the euhject
of an aotion of tresp:tss, seeing that, as a general
rule, wherevpr gaods are wrangfully takeui, trou-
pase will lie." **Dawson v. .Alford, 3 Dyer
312 a, shows it je not necessary far plaintiff in
bis dleclaration ta allege that there were other
goads of suifiiient value which micht have been
distrainel, but the defendant must shoew in hie
answor, when lie justifies, that no other suflici-
ont distrese cou1 d be found."

We are bound hy these autharities that the
declaration bore is sufficient.

It is thon objected that MeLein is flot respon.
Bible for hie bailiff's alleg'ed act.3, utiles@ lho in.
sewn ta have authrurized or sauctioned thom.
It wae proved hoe received the muney from the
bailiff fram the sale af the shîeep.

Lewis v. Readl (13 M. & W. 831) je in point.
The bailiff ba0 8eized goods for the plaiintiff's
heyond the houndary or thue farm c'illed Peuy-
bryn, for whiei rent was duo by aniother persan.
The defendant received tie proceedi of the wile.
Parke, B : -"There je rio doubt th-it the acte
af defendint Rend, in directing( the sale of the
eheop and recoiving thie proceeleç, wore a suffii-
ont ratification of tlîe acti of the bailiff in unaking
the distreis as ta suîch af the sheep as were taken,
on the Penybryn sheiipwalk, becauga the taking
af thenm was witbin the original authority given
ta the hailiff bv 0., as the agent of Read. As ta
the othersi, flot tuiken in Penybryn, anIl as to,
whicb, thuorefore, thue autharity was nit fallowed,
Read could flot ho liable in trover unlese ho rati-
fied the ivts of the hailiff, with knowledge that
tbey took the sheep elsewhero thutu on Ponybryn,
or unis ho meant ta take upon himeif, with-
ont enquiry, the risk of ainy irregularity which
they miglit bave coînmittod, and ta adopt ail their
acte. There appears ta have bison evidence quit.
suffloient ta, warrant the jury in caniing ta the
conclusion that ho did, in this sonso, ratify the
acte of the other dofendants ; but as this ques-
tion wae not left ta the jury, the defondant in
entitlod ta a now trial." It doos flot appear from
the repart than auy objection was takeni at the
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