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of the court andi that the plaintiff was, there-
fore, entit led ta no relief. Kay, J., hoid that
the plaintiff vas entitled to proctied with the
action, on the grouud that it was not rs judi-
tata; but the Court of Appeal reverseti this
decision, holding. that, althoutgh it is truc the
case was nat re-s jiidicata, yet that the plaintiffs
iniglit have set up the clalin to have the
agreement re-forinet hefore the action brouglit
against theui by the rlefendant was concludeti,
and tnot having done so, tiiey werc uaw to
late, and tlha action watherefore, disinissed.

Cottoni, L.J., says ut P. 34 :
Now %vas it open La the priaient plaintiffs to raise

this question durîng the periciency of the former
suit ?Citarl y it was Thcy might nuL have been
able tu raise it In that act4oi, but they miglht liaic
conmanccd an action for the purposo. and the court
would flot have dirpaseti of t he former action while
the' new onew ias pending. tt mwaulcl be agninti%
the' principleq on a'hich Court,; of Equity act. to
alli mw an action for rectificatian te hi, commenced
mit se laie a staMe aq thait mît which the îuret's'
actimn is lhrought . . iera, nothing remain
ta h li ot' tnder the' contrmtct, if it should lx-
î'aried. Mr. iatinxs suggateci that, if it were
rectifi.cd, the' piaintifi% miglit bring an action for
daiuiaees. 1 think there is nathing ta give the
plaintitfi such right of action. The defendants
obtaitied in the former action a judginent wli ch
waî, right ou the mitterials then beforc the' court.
andi the p rasent is an atteînpt to gût back monny

r aIr uder a jutgmnent, vehich is not itrupeacheti
f or frmmui, anil n y apinion, such an action
raniot bc alloweti te rfl'eti. 1 agree îvith Mr.
j ustice Way, that there wtt-s n rrà jidi'a fa: but ant
attempt te re-fornm a "pnt agreement, endi recovar
thti ino~ney which has bet4n pit under il, cnnnt Ni

Tlhf-' oulv other case tu Lie nîmted iq i re -,i ,,r
3j, City. Dl. j-,, iii wltich thte Court tif Appeal

auhr~dthe' comuunttt of il annatit. who
was entitled ta a itoîety of ant eg!te ini fat, tu.
pain !il a inottgage it the (c wnii of the other
tluity fïr the' pop cU-f raiAiug- a suin of

Mnaney to pay off cù'rtaim deits tif the' lunatmc's,
ancestoI. for which the' laand was litkbit ; but
lirerted tte martgage ta ha frainti mia that
,be luitatic'e nicsiety shoulti only ba liable fur a
mirtty of the nit gage delit andi interemit, aud

~thAt it shuulti not bo liable for any defaiiit
iÀ the cu-owr*r o!f the' estate in paymnt o!
tie other inoictv tif the' principal and interest;
andi the' court declinedti o authorize the e in-
tnite to enter intuan mmv Vtrant on1 belhaîf of
the, huilatic for patytnatit of éither th~e principal
or interest of the' mortgmtge debt.

C/<ITIC'JSING Y-UDGES.

We reprint by request an article ctitlted
i Are judges aboya criticisnm," and find no
difflouity in answering the quebtion. If
ever there wvas a Ildivinity, that doth hiedge
a " judge, and secure ini again3t publie
aniniadversion, that protection has surelv
been withdrawn. Te privilege is iio w
frecly uised by the press and the pui)ic,
of criticising not only the formiai and
ext'ctithcdra vlich; of the courts, but their
innor and incidlentai rulings and every
exercise of that elastic and inderinite
power <lenoininiatedI judîcial discretion.
.\înl tlis is as it should bc. There isý no
reâson why judges shoni not be lîeld tu a
respolisibility to Public opinion niot less
stringeîxt than that of political officers.
lndteed, as judges; holti their offices. if
nlot by' a life tenuire, at least for al long
terni of years, and as their reinoval froîn
office can rarely be eflècted by' inipeach-
nient or otherwise. and only ini 2ases of
flagrant offences, the reason i stronger
for thieir rcespotisihîlît>v to public sentiment,
thani for that of the polit ical officer who
iiuist tîceds face lus constituetnts, within a
year, or two, oir thrve, atnd stand or fal
iiiion the accouint lie cil theil give of bis
stewardtlp.

Of course wt. %vll not lie unldergtoail as
saving that judges should lit, swervved or
cdntrolled in tieir jud(gtiîents by popular
Sentilinent. Ou1 the contrary, quite the' re-
vers.h siiiuldi deciare tt law, amîi
ailinnster Justice irr setive of ail outîzide
influences: \Vhilei duty in this re-
spt'ct is plain. the right of die public to
criticise andi disckiss their promneo
it is equally clear. 1 l many ilitnur ilitrs
however, itidicial notice inua wicl lie tzaken
of ay criticism. If a judge i too .,low,

~ nut unneessay delays,. allows ca-Se
to go over fromn terni to term,, or if hi' falls
into, il opposite errur, forcea counsel tu
prcnjature trial of their cases, and thert'bY
produces a plentiful crop of appeals. %vrits
of orrot ans reversais, i is well tliat hîs
failti ghoulci le fllyv ventitated in news-
papers or anywhere eIse. And if al judge
i% tyratinicai or peevi8h, or imipatient, anv
ont tmay well say so. In Enn, lateiy,
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