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andi in the absence of mnitigatig or justifying cireumnstances which
miglit be dicoeiat the trial--amounteti to murder.

H1e wats leryof opinion that the indictmaent was legally an~d
properly % preferred within the prov isions of secs. 872 and 873 of
the Criminal Code.

Th'le second question was neýnt even plausible. The depositions
of Mrs. Duncan, a witness cailleti for the defence, were flot put in,
even for the purpose of shIewi-ng previous statements mnade by
bier, for she admitteti what she saiti on the preliminairy inquiry Lu
the Police Couirt.; and-, even if àt hati been otherwise, the, learned
Judge carefully pointed out te the jury-in connection withl otbmr
matters ari.sing uipon the trial- that evidence of statements muade
eut of Court, or on any other occasion than on the trial, Were ri<>1
Wo be taken as proof of the truth of the allegations p)revýioiisly
matie, and only vent4) the credibility of thte witness: anti couri8el-
for the ac-usuet cross-eýxaxninedl the principal witne-ss for thi.
Crowni, -Mrs. Gerrard,. on the samne unsigneti depositions.

As to the third point. Before impocsing the sentence, the
learneti Jutge said:

"Mr. Kelly, is there anyi thing you would like W, say on ïehiaif
(of the p)risoner'""

Mr. Kelly\: "liefere tioing that 1 wrould like Wo ask fo)r a stated
case upon another ground --the comment of the learneti cotaise!
for the Crown te the jury* with reference tW the failuire of the
aicuseol te testif.%y, if hîis commnent idf go thai, far. 1 wvish that
inceludei ]in mny request for a statedics.

In the opinion of the learneti Judge, counsel for the Crown
dIld nlot, oinnlient ulponl 4the failure of the perison chairged ..
Wo te'stify'ý," or in any> way conitravene the provisions of sec. .4 (;-»
of the Canada Evidence Act. H1e did not iii any way 5uggeýt
that thec accuiseti couild give evitience on his own behialf, tior did
couinsel for the accuseti understand that hie diti, as ws ianifust
f rom thie qualifie(t, tentative way in which he, referred te it. Inj
bis atidrvss txe the( jury lie insisteti that the Crown wais " bouti to

she, hunt tecler upi, just what happenietiud ar; n

dlwelling andi -ringing the changes" uiponi this argument, cdeadyv
intendoei he jiiry Wo infer that the Crown wws keeping bac/c soilè
thinig that if di.scloseti woiuld tell ini faveur of the accuseti. If
vouinsel for the Crown hat1i net explaineti the position of the Crown,
it wouldJ bavýe b)eoonre the Judge's ity te refer te the miatter.
F'rom first te lisat there wvere only three people upstairs: s,
who waLs deati; Geý,orge Duncan, the accuseti; andi NIN. Duncani,
has reputetio vvife. 'Mr. Duncan wils calleti by the tiefence, an4
duselosei, (Ir prOfesseti te) disclose, ili she knew abou)It the inatter.


