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Their Lordships' judgment was delivered by
ioN. MRt. .JUSTICE IlooiNs :-Tlie authority for theorder of the Master-in-Chanîî)rs made on the 5th day ofOctober, 1912, is found in old rule 430, sub-sec. 4. Theorder, clause 3, provides that " this order shall be a bar tothe continuance of this action and to any future actionwhich niay be brouglit by the 1laintiff for the same cause of

action."
Obviously, I think, the word " action " in flic order mustbe construcd as it is dcfined by the liules under which alonetlhc order could bc muade; and, if so, it is equa]ly clear thatÎt does not ncludc a l)roceeding under the Land rfitles Act.
It is to this point that the jadgmcnt of my brother

Latchford is direeted and it appears to be the only one
argued before him.

The effcct to bc given in tIhe proceedings before theMaster of Tities to the order ini question is of course amatter for hima to decide and 1 agrce with his decision sofar as it dcals with the mcaning of the ordcr. It is provided
in Rlule 430, sub-sc. 3, that a discontinuance undcr sub-sec.1, i.e., before rceipt of the statement of defence or afterflhe reeeipt threcof but and before any otiier proceeding inthe action is taken by the plaintiffs, shall not bc a defence
to any subsequent action. This nreans that by that sort ofdiseontinuance there is not established. any foundation for aplea of rres jicata. But wlwrc the plaintiff bas, to apply
for lcave, the Court or a Judge bas power to direct that theordcr shall be a bar to any future action. This is exactly
v.quivalent in efl'ect to a judgmcnt under such circumstanccs
as entitie the de fendant to allege that the miatter in question
bas pa'ssed into judgment binding both parties. For if itis not a bar in that sense, it is no bar at ail. The effeet of
the order is well illustrated by Lord Ilcrschell's remark in
Own ers of Cargo of Kron.prinz v. Owners of Kronprinz
(1887), 12 A. C. at p. 262. "The Judgc's order to dis-
continuc--unlessg it were muade a condition of the discontinu-
ance that no other action should be brought-wouid not
operate as a bar."

It is quite true that the bar is against a subsequent
"action " but 1 take it that the effeet of the exercise of thc

.Judge's power thus exprcssed, uis to enable the issue of res
jri<1i<*«a to bcecffecfively raised in other proceedings if thcy
involve the samne parties and the same issue.


