
that the cicrk of the township is behind the proceedings. Trherelator has put the respondent to considerable expense withreference to lis dlaim to, be seated. These costs should bepaid by the relator. Under the cireunistances, a proper ex-ercise of discretion as to, costs wiIl be thiat.each.paxty ,pay his

The scat to be declared vacant and a new election ordered.

MACMAIWN, J. APRIL 6TH, 1903.
TRIAL.

BIRNEY v, SCARLETT.
Wav-Rmova~of Sand frum kÇtreets Laid mit în Plan8-Yo Dedica.lion or Acceptanoe ae RlgYhw(ays - lor'tflaue - Foreclosure - Ex-~tingv4skment of Mortga(lor'a Rliht,ý in ,kJireet8.

Action for damages for thc removal of tixuber, sand, andgravel f rom certain streets iii the town of Toronto Junction.
Louisa Scarlett died 28th pcemiber, 1883, having by herwill devised the east haif of lot 3G in the Srd con4-ession 'froithe bay' in the township) of York. containing 100 acres, to herhuisband, John A. Scarlett, and her children.
On 26tfh -May, 1887, certain of the devisecs execiited a quitclaim of ail their interei i tlic land to the other devisees.These latter subdivided part of the land into lots, and, as theowners, thereof, registeredl a plan of the subdivision, on l2th

April, 1888, as plan 838.
Certain other parts were afterwurds stibdivided i-nto lots,and a plan thereof was registered byv the saine persons, aF3owners, on 26th -November, 188!)9, as plan 969.
Ail of the iota included i the subdivisions xuentioned inplans 838 and 969, and also the remaining portions, of theeast hait of lot 36, were stubsequentlyý acquired byv John A.Se2rlett, Joseph Birney (the plaintiff). 1and John L. Birney,as tenants in comnnon, and theyv gave back to the vendo)rSrmortgages thereo-n to secure the greater Part of the puirclaseinoney' . anaonnting to about $130,000. The inortgageeçs cove--nantedl that thp. would ac:sent to a re-subdivision of the lands,and the 'uortgagors prepared a plan shiewi»ng a re-subdivislonof the parts already subdivided, and also a subdivision of theparts not alreadv suhdivided. which nnr tuq -~o, 1 '>4.


