
buve probate of the will of Hebron Hlarris decreed, and stated
the proceedings iii that action, and that an appeai therconi
was siipouding in the Court of Appeal. The defenidaint
Elizabethi H-arris filed. a statement of defence, and at thu sanie
time ýc seyd. notice of this motion.

J)'. . L Mcarthy, for applicant.
IL Y1. 3ýlowat, K.C., for plaintifr, contended that, by de-

livcriing1 a suatement, of defence, def'endant waived the righit
to fbee o the statement of dlaim, and shewed that there 'was
no (w!iarra% oient.

'i-. E 31:' -STER :-ln my opinion, the defendant did nüt
waive he rýgPt te object to the plaintiff's statenent, of elaini,
as she o ýc-dc her notice cf motion wvith the stattement of de(-
fence. Tlheý pa.ragraplis complained of are improperly pleaded
under Eiilc ?GS, as being statements of unnecessary facts and
of eiec.Order mnade striking out paragraphis (;, 7. 8.
and Jo. Owihave te plaintiff to amend. Coests te appliesin
in anly evc'nt.

MACMAHON, J. OCTOBER 18TIu, 1902.
TRIAL.

'McGARRIGLE v. SIMPSON.

Cern rWwn~Onf Tenns' Of Wil-t,ad< on Wil bi/ Perami
h<w~wj.4ixYpe cfit un<ier it-Jests.

cto oa declaration that a certain instrument ini writ-
ipgexet!jtIby Corneius McGarrigle, decased, en th, 1,st

ix~ernh IS 199, was net his laEt will and testament, on the
grovn iat he was net cf testamentary capacîty at that date.

1,h teu or was at this 'tune more than seventy yearscfae
Hie coul neither read nor write. Ho hiad partly lost his

9imr,id was censidered by his employer, who was a
pbyiicn;-. teo be la an advanced stage cf senile dementia. On
thie 1ist December, 1888, he had mnade a will leaving al[ lii6
piopeýr'y among his brothers and sisters. The wilI ini ques-
Coin made alrnest the saie disposition cf his property, the
ouîy sunhetantial difference being la the bequest te his brother
john>., wJ'ieh was under the fîrst will $4,000 and under thLý.
last wifl $2,000- Ilo was declared a lunatie on the 19th Februt-
ary, 1900, anmd died in an asylum on the 31st August, 1900.

C. Il. Jlitchie, K.C., and J. Baird, for plaintiff and def on-
jasts Moment and Davey.

A. J. Armstrong, Cobourg, for defendant Simpson.
Hi. F. llolland, Cobourg, for defendant McGee.
W. R. Riddell, K.Q, fer the ether defendants,


