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[It may be well to note that the Statute of Limitation referred
to by Our contributor ie the statute of James, and ie not the
Real Priperty Limitation Act, nor the pro>vision therein con-
tained in reference to concealed fraud. (See R.S.O., ch. 75 sec.

under "The Fatal Accidents Act, ini the County Court of the
County of York, Ontario, and hea.rd before Denton, Co. J., turned
upon this point.

The plaintiff in thie action eued on behalf of hereelf and
others for $10,000 darnages for the death of her hiuebandl, who

wuIdlled over two years before the action was commenced.
The defendant pleaded that the action was barred by section 6
of the Fatal Accidents Act, which is as f ollows. "Not more
than one action shall lie for and in respect of the same eubjeet
matter of complaint, and every such action shall be coxnmenced
within twelve monthe after the death of the deceased and flot
afterwards."'

In her reply the plaintiff set up fraud. Partieulars of the
allegcd f raud were served, and a rejoinder deiivered. The plead-
ings were followed by a motion to dismiss the action, which wus
enecessful. The learned Judge found that the matters enumer-
ated in the particulars delivered did flot conatitiite fraud. Re
did not think it necessary to pana uponi the argument that the
restriction 'as to when action must be brought iti not to operate
as - Jatute of Limitatione, so as to, be a time limitation upon
the remedy; but is rather a qualification of the riglit of action.
Re based hie judgment on the higher ground that even if this
restriction is a Statlite of Limitations, and even if the defendant
had been guilty of fraud, the plaintiff could flttup the fraud
as a reply to the defonce that the action had flot been brought in
tiine. The Iearned Judge expres8ly foý.owed the decision in
Osgoode v. Su~nderlanid, holding this action to be a purely Coin-
mon Law action, and the plaintiff therefore to be unable to set
Up the fraud if there had been any. Thus we find that even ini
our own day and generation it is eornetimes of importance to,
eoneider what is really the nature and origin of our cause of
action. CECIL d~ARRxCK.
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