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tien, which renders bun liable upon bis duty in-
dependently of contract altogetb er.

la ibis case, suppose there bad been two iper-
sons wbo lad bired the horse, and only one lad
b3een sued, could lie not bave pleaded the non-
jOnder of the other ? I tbink he could.

Tbe plaint or particulars bere shew that the
defenctant Ilundertook and agreed to take good

te,&c.,"' which is certainly a contract: C/til/y
Ott Pleading (6tb ed. 87.)

The fact tliat tlie defendant got a ndn-suit on
tbssanie coniplaint, wliici lie could flot proper.

lY have got if the court lied no jurisdiction, and
the fact that lie moved for a new trial-ihl lie
0Ould not bave got either-shew, as the fact is

~leethat the defendant nover set up tbe
Want of j urisdiction, and tierefore that tio want
0f jurisdiction ever appeared by the evidence,
811d none, I think, appear on the face of the pro-
eeedings, but tbe contrary.

Ihave delayed tbis in consequence of the
Pressure of terni business, and not for any diffi-
'tulty in coming to a conclusion, for the opinion

'epesnow le tlie sanie as that which I stattetl
dulring the argument.

Summons discharged wilhout cois.

INSOLVENCY CASES.

SHARP & SECORD Y. ROBERT MàVATaEWS.

1<8selvnt Art 1S.,sec. 3, ci. P. t'a i h er. 7-1l'rit of

inere intention on tfelic rt of a dcbtiir to dlispose of

bis piopc rty, anud the appreliension of hits so)le (ruilitiir
tlut lie will nîît tiiexi. altlîougli perfectly abie, anid owihîg
n o11e eIsc, psy the eredlitor lits udet, lies iiot brimg
the delîtor 'wjtlîin sec. 3, clanse C., 0f the insolvent

c,1,S64.
enltitling affidavits for an attachusent undier the insoiv-
eu1t Act, 1864, forîîî F. slîoul lie fîîllîîwcî.
~ee 3 8ss7, is'cî,mplied with, altlîoughi the vreilitor or
luis agent wlio swears to the delit is aso ote- of the two
>irsoîis testifyiiig to tue fauts andi cireîînîstantes relied
On, as conistitutiîîg, insoivîýiiîy.

[Chiambers, Jan. 26, 29, 1869.1

On the 6th of January, the Judge of the
COutaty Court of the county of Wentwortli made
an order for a writ of attachment to issue out of
that Court againet tlie above named defendant,

O5 n insolvent, at the suit of the above plaintiffs.
01t he 7th of January tie writ was served. On

th'e 9th of January the defendant filed bis petition
111 t hie County Court praying that the writ of
%ttechnient mugit be set aside. Thie petition

R ecoirpanied wiîli the affidavits of the de-
eldatt and of two other persons, testifying to
te bona0 fides of tic transaction, whicli the

e1lnîliffis assailed as exposing the defendant to
eQutIPUlso ry liquidation under the Insolvent Act.
'lhle Petition also assiailed tlie proceedings of thie

.2 lainitiffs as defective in the following particulars:
lit That the affidavits filed by plaintiffs disclosed

grounds to warrant the order and writ of
%tulmn.2nd. That tiey sewed that defen-

s0 not insolvent. 3rd. Tînt they afforded
1. ufflcient evidence tiat lie lad parted with
Pestate and effeets witli intent to defraud, de-

e4,or delay creditors. 4tb. That the said
fldavits are entitled in a cause, wliereas there

na1'ot until the isngof said wiaycause
7j Cour't isig wrt

lu POn this petition a summons was issued, eaui-
upon tlie plaintiffs to shew cause why the

writ of attachment sbould not be set aside.
lJpon this summons being heard, the Judge, on
the l9th day of January, made an order setting
aside the writ of attachment, and ail subsequent
proceedings on the merits.

N~otice of an application for allowvance of an
appeal froni this order was givea. On its return,

J. B. J/ead opposed the allowance, as well on
the grounds stated in the defendauî's petition in
the County Court as on the merits disclosed in the
affidavits filed by the defendant witli that petU-
lion.

GWYNNE, J-I arn of opinion that no appeal
should be allowed in titis case, and that the order
of the Judge setting aside the writ of nttischnent
was a proper one to be made in the prernises.
The affidavits filed, on whicli tise writ of attaci-
nient issued, do not, in my opinion slîew
that the estate of the defénJant lias be-
corne Subject to compulsory liquidation. It
aippetirs by the aiffilavit of the plaintiff,
Gcorge Reid Secord, that the plaintiffs
are the defendant's sole creflitors: that within
a few days preceding, the defendant had sold
aud disposed of real estate ini the city of Ilamil-
ton for $1000o, receiving in paylnent therefor
cash anti niortgagcs, and tint lie is now about
to assigu said niortgages with intent, as the de-
ponent believes, to defraud the pl aittiffs of their
said debt: th the defendant lias not, to the
best of depouent's knowledge and belief, any
other a,_sois or property of any value that are or
eau be miade liable for the paymnft of the
Ellit debt:- that the debt lias been over-
due for sonie time-that, lit brief, lie bas
the meaus of pýying» the plaintiffs' debt,
which is the only debt due by hlm, and
that ho refuses to pay it, or to give the plaintiff
any satisfaction as to wliat lie is going to do with
the proceeds of the sale of the land further thin
that he would pay his debts, and tint, witli refer-
ence to the plaintiffs' dlaim, defendant said that
he would Pay just as mucli as lie had a mind to.
The affidavit lias attached to it a copy of a letter
froni a gentleman acting as solicitor of the defen-
dant, in 'whicli the defendant disputes the cor-
rectiiesS of the amouat of the plaintiffs' dlaim
and offers, 'without prejudice, $200 for a dis-
charge in full. There was also an affidavit of the
plaintiffs' book-keeper, deposing to the correct-
ness of the amount clsimed by the plaintifsi,
viz ,$500. This deponent also swears as follows:

I arn credibly informed and verily believe that
the defendant bas lately disposeil of bis pro-
perty and is now about to assigu and dispose
of the mortgages taken by him for thc balance
of the purchase money thereof, with intent to
defratld the plaintiffs of their debt." There
was also an affidavit of Mr. Gibson, a solicitor,
Who deposes as follows: "I arn aware of the
defendant liaving, during tbe past week, sold lot
number Iliree in Moore's survey of this city, a
portion thereof to one George Matthews for the
sui of $700, and the remainder of tbe said lot
to one Robert Kelly for the sum of $1200. The
said Robert Kelly paid in cash the suni of four
buadred dollars and gave a mortgage to the said
defendant for the balance of $800. 1 arn not
aware what amouat was paid dowa by the said
George Matthews, but 1 tbink tbere was about
$300, and a morîgage was given by the said
George Matthews to the defeadant for the bal-
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