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and although there le no decided case under this
clause, Mr. Grant, in his Treatise on Corpora-
tions, page 234, in commenting on this 54th net-
tien sys : IlThe effect, therefore, of an adverse
judgment in a prosecution utider this enactment,
ie to strip the burgese ipso facto of hie corporate
character and rights ; and it does nlot seem.
nece@sary, under the peculiarly strong terme
used," (much stronger than our I2lst clause)
"lth 'at the corporation should go throngh the
ceremony ef remo'vlng hlm, bitt that they may
fil1 Up hie place by a freeh elction, s hough he
had terminated hie natural lifé. But the proper
course for the corporation to take, in case such
person should peraset in acting as a corporator,
notwitbstanding sucb judgnient, in flot to dis-
franchise, for that je not the correct course iu
cases of defective titte, but to obtain an injuno-
tion ini the nature of quo warranto to oust him.
lHe might aise, it je probable, be iudicted as for
a miedemeanor in acting lu hie plaue or office iu
contempt of an act of parliarnent." These re-
marks are equally applicable to, the case be-
fore us.

In the case ot PTe Queen v. The Mayor of
C'ambridge, 12 A. & E. 702, in which the effect
of the Statute 9 Geo. IV. ch. 17, came in que»-
tion-which statute enacted that any person who
shall thereafter be elected, &c., to the office of
May'or, &o., shahl within one oalendar month
next before or upon bis admission luto the office'
make and subscribe the declaration therein set
forth, and the 4th section of which provides that
if any person elected, &c., into any of the offices
nientioned, shall omit or negleot tu make the
declaration, such electiou, &c., shall be voici, and
i! shall nef be lawful for such person te do any
act in the execution of the office-Lord Deuman,
in giving judgment, says : 6,I deoide, however,
upon the ground that, notwithstanding the enact-
ment in Statute 9 Geo. IV. ch. 17, whlch declares
the election ' void,' it le cleair that the party
could not have been removed wîtheut a quo var-
rante. In the former acte similar worde are used.
to which effeet could be given oniy by quo vart-
rentio. It could not be denled that a pereon dis-
quatified under those acta wae an officer untît h.e
was s0 renioved."

These authorities go te shew that the relator
bas misconceived his remedy ; but without them,
the very nature of the case suggests that the
reuiedy most expeditious and couvenient, as wel
as consonant to the principies which guide us lu
other cases, le that by quo warrante, In that
case the Party himsef i8 called upon to answer,
and he muet either admýit or deny the alleged
fact which would disqualify hlm or disentitie hîmi
te exercise the office. Undur the rt. in thie
case rte party ineet intereeted in net before the
court, although holding the office de fade.

Upon&bis ground alone we think the applica-
tion must fait. In the case of Thte King v.
Ijunkes, 8 Burr. 1462, 1 W. Bt. 445, it vas hetd,
apon precedents there cited, as upon the reaison
of the thiog, that the mile conld net proceed be-
cause tho natte of the acting blayor vas not in
the mile. he beiug iu the poscsession of the 'office,
and materiatly iuterested in the event of the
question: that he eught te be heard in defence
of bis right befere the issuing ot a maudamue to
proceed te the election of another ln bis stead.

We are therefore cf opinion that the mule
sheuid be dioebarged, and with coete.

The enly affidavit fIled by the relater in sup-
port of hie application is the affidavit ef Mr.
Allen, a member of the eouncil of this corpora-
tion. one wonld have thought that before he
becamne a paity te a proceediug of this kind, hie
woutd have first taken eome etep lu the council
for the amotion cf Mr. MoDeugati, if he vas of
opinion that hie retained hie seat contrary te law,
and se bave avoided ail thie titigation. We ale
note that that gentleman, when mefemring in hie
affidavit te the alieged vacancy, qualifies it hy
the vards "lif auy," evidently shewing that he
had doubte on the eubject.

Rule discharged, with conte.

INi Ra DaRuP AND~ TRE CORPORATIo1N OF TRI
Toveenî ip 07 AMILTON.

Bsr-aw-Delay Ma ssong agaimns.
TIle Court refuet a ru!. nia te quasi a by-Iaw passed te stop

up a road, where the. relater wue aware of thie intention te
Pea t, andi allowed two yersl andi tiree menthe toe sapse
behiire movnt-the ot4ectiono urged belng tiat there was
ne applicant fôr uuch by-law, andi ne sallclent notice o f
It pubUsbeti.

Q.B., E. T., 1868.]
HIector Camten xnoyed for a mule calling on

the corporation te ehew cause why a by-law
paesed on the 3rd Auguet, 1863, stopping up a
read or highway opeued by the authority ef a
by-law paseed lu 1854, shoutd net be quashed,
on the groundo: 1. That there vas ne applicant
fer such by-taw, s required by the Municipal
Institutions Act, Consol. Stat. Il. C. ch. 54, sec.
321. 2. That there vas ne sufficient publication
iu the local newepaper cf a notice ef the intended
by-iatr, and that the eme vas paseed prema-
turcty and vithin four veeks fromn the firet pub-
lication ef the notice, and that the Councit altow-
ed the relater ne opportuity of eppoeiug the
by-law.

The affidavit on which it vas moved etated
affirmatively that there was ne applicant fer the
passage of thie by-law. It further set out a reso-
lution paesed by the township council on the 26th
of May, 1868, that the elerk should give the
ueceseary notice that the Councit vould after
thirty days fromt publication pase a by-lav ctoeing
up the road in question: that a notice dated 2ud
J9ly, 1863, vas published lu a local newspapet'
on the Rth, 1lSth, 22nd and 29th July, 1863 ; and
that on the 3rd August, 1863, the relater wrote
te the Cterk ef the Court referriug te this reso-
lutiin, and ebjecting tu the propoeed by-lav,
and requeeting ,"1If any action ln taken" that the
olerk wiii please te record hie objection. It vas
further evoru that an indictment vase prefetred
(it vas tôt stated at 'whoee instance) againet the
Corporation for net keeping thie moad in mepair,
at the June Sessions, 1862, -Whicb, as.the defend-
ant did net appear, vas removed jute this court
by certiorari, but vas net tried until the tas!
assizes for Northumberland and Durham.

Ouir. Adu. Vult.
DRAPER, C. J. deliveretl the judgment of the

court.
We are ef opinion that upon the relator's owu

shewiug there bas been tee great a delay te
justify our summary Interposition te quash this
by-iaw. Our refusai te interfere lu thie waY viii
net legalize it, uer wiul it prevent the assertion

July, 1866.]


