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oral and wriiten arguments made against us atter our mouths are closed for ever; but I cannot understand it now
1f the matter should be left as they desire to heve it left, I venture to predict that either on our application, or more
likely at your own request. we shall be called upon to reargue this case after the original arguments are supposed
to be closed, for you wilt find in their final arguments, oral aud written, matters which you will think common jus-
tice and faiv-play, for which Englishmen are said to be distingui-hed all the world over, require that we should have
an opportunity to auswer. They may close upon us orally, they may close upon us in writing, but as for their
possessing the privilege of keeping their policy concenled till the last moment, I do not believe they really want
it; I do not believe wy friend the British agent wants it : and if he does not want it, there is no coweivable ob-
jection to the adoption of the course we propose. ’

Mu. DoutRE :—May it please your Excellency and your Honors,— By learned friend Mr. Dana has spoken of
the u-ages of the courts in diflerent countrirr, and with those obrervations we might have agreed until he came to
¢laim a rcost extraordinary thing, and one which I am esure our learned nnd experienced adversaries never heard of
being conceded in any country in the world—that the defendant shouid have the reply. By conviction is, that there
is no danger in chailenging our friends to name any court in the world where the defendant has the right to reply.
1 think we would be far b-low the standard given to us in the compliments of our learned friends if we did not see
very clearly the course which they propose to foliow. They would have the means of meeting everything we
could state; and anything we might state after that, I don't-conceive what it could smount to. It may strike per-
sons not familinr with courts of justice that it is strange we should insist on having the last words, and our frieuds
magnify that extraordinary desire on our part to point out that we have not to deal here with a jury, which might
be misled by the elegance of some skilful lawyer, but that we have to deal with a far higher order of judges. This
I adw’t. But I would like my learned friends to expluin the strenuous efforts they are making to get that reply.
1t is nothing but such a demand that my learned friends are putting forward, Qur American friends have been so ex-
traordinarily jucky in all their international difficulties that they have arrived at the last degree of darine. We
are living iu hope that svizetime ov other the balance in connection with international difficulties between England
and the United States will turn on the right side. I do not know if we are in the way of reaching such fortu-
nate result, but we live in that hope. Our learned friends on the other side pretend that they bave been placod
at a disidvantage, from the fact that we did not, as they say, open our case. We did open our case. We opened
through Mr. Thomson, whe stated to the Commission that all he had to say was printed, cut and driad,
and ready to be read; that it set out the case in better language than he cculd have used in a speech, and
that there was nothing to add to or take from it.- I think this was the best opening that could have becn made;
otherwise, our learned friends might have complained and said they expected to have obtained more detailed infor-
mation aboust the case. But they felt it wuas a saving of time,and they have expressed the opinion to-day that it
would have served no real interest to have gone any further than Mr. Thomson proceeded. Mr. Dana  has com-
plained that the briet which has been fyled by the American agent has not yet received an answer. I think we
are not brund to answer the brief It we do so, it will bs merely out of courtesy to our friends. Our answer
might come in our final written argument, and there is no reason whatever, and no right on the part of the coun-
sel of the United States, to demaud to have it sooner than that, If we choove not to answer it. even then, I ques-
tion if we can be required to answer it: so that if we give an answer to their brief it will ba a mere matter of
courtesy, because we are not bound to do so. .

MRg. Dava :—Do we understanud there is to be no answer? .

M. Dovtre :—I do not sav so. While 1 think we will fyle an answer, it will be done out of courtesy to the
counsel for the United States. We have bzen told we are keeping masked batteries for the last mome I would
like to know where we would finid ammunition to serve chose batteries. Is not il our ease in the do
in the depositions of the witnesses and in the affildavits? Can we bring anything more to bear? B/ are our
ammunition ; they are all here, our’hunds are empty, and we have no more to serve any masked batteries. The
argument nay be very plausible, that in a lirge question involving two great countries, it i3 necessary
that everything should bz done which tends to enlighten she minds of the judgss so that a just result may be se-
cured ; but that argument, Your Honors will understand, would be as good in every court in the world to obtain
for the defendant the last words and change all the rules ofjudicial tribunals. Hon, Mr. Foster says he has been in-
duced to agree to the demand now under discussion beesuse when he saw he was going to be met, contrary to the
expectation of his Government, by five gentlenien, whose talents he magnifies for the occasion because it suits the
purpose he has in view, he thought he would be und:r.a disadvantage if the rule in question should be maintained.
It we go back to the time when the rule was adopted it will be recollected that the five lawyers on behalf of the
Britisa case were then before the Commission. If they were not admitted, it was known for several wecks that
the British agent intended to be assisted by counsel; so the fact was fully before every one of us when the rules
were adopted.  Now we are asked to change these rules. So long as it is & matter of convenience and pure cour-
tesy to the United States we have no difficulty in acceding to their request, and in doing this we are acting within
the terms of the written document under discussion, which says :—

¢ As we understand the wish of both G vernments to be that the whole discussion should be as frank and full as possi-
ble, it has occurred to us that you might be disposed to allow us to adopt such an arrangewment as would, in our judgment, best
enable us to lay before you a complete presentment of the opinions of the Governnment we represent, and we feel more assured
in that opinion as this privilege deprives c ninsel on the other side of no advautage which they ncw possess, for besides the
right to reply t» the prioted argument, which thay n)whave, we would, of course, expect that they would also be allowed
the right of oral reply if they desired to exercise it.” - .

*

So far this is perfectly correct, but it does not show their hands toys at all.  We do not see their real object,
for there is 2 masked battery, Apparently a very simple alteration of the rule is asked for, and our friend Mr.
Trescot thought yrsterday that it was so unobjectionable that it would be immediately acceded to, Well, if this
paper had stated the whole truth, and did not cover anything which is not mentioned, we should have accepted it
immediately, as has been already stated by my brother counsel.  But we suspected that this ¢light alteration con-
cealed something. and we were not mistaken,

Mr. Trescor :—What is it ? .

Mr. Dourre :—I will explain it, certainly. Mr. Dana says, “ You have a reply.” Certainly we have the
reply, but we might reply in eight months from this, and it would be just as good. Here is the practical result-—
If the proposition, which is not included in this paper, but which has been admitted verbally, were accepted, our
learned friends would develop their case orally, and we would answer orslly. They would then come with their
printed statement. Now, is not this the reply # What would remain for us to say = What would be the value
of that printed document which we could give afterwards ?  What new aspect or expose of our case could it cop-
tain? None whatever; so that virtually it gives our friends the reply, and that is the reasor why they are insisting
so strongly upon the change in the rule. : .

nMr. Dana :—You take the objection that under our proposed rule you would not be able to put in anything
new ? '



