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“at. -any house, shop or oﬂice, belonging to or occupred by the defendant and
- « defendants, -or any of them, or by his or their servants or workmen, or where’

“ he or they, by: themselves, or their servants or workmen, usually carry on the

“ business of printing or publishing such newspaper, pamphlet or other such
e paper, or where the same 1s usuallv sold.” ' ‘

"And Sec. XII directs the Clerk of the Peace to fumrsh a certlﬁed copy of
‘ the affidavit; to any person applying for it, « m order that the same ymay be
<“produced i in any civil or cnmmal proceedm ' o . SR

_ The Court below, it is respectfullv submitted, mad\‘ertently overlooked
these sectidns of the Ordinance, for it would be difficult to state in,more clear -
or comprehensive terms, that, in all cases, the publication of a libel shall be .
.considered proved, upon production of the affidavit specified, or of a certified -
- copy, and of a newspaper correspending wrth it, containing the—same deacnp—
tion of person and place of*printing. -

_. . There is no room left for doubt when it is considered that the Ordmarrce
in questron is a transcript of the Impenal Act 38. Geo. III, Cap. 78. (Vrde
Appendix, B.) and' when reference is made to the nature of the evidence given.
in the English Courts under that act The authorities are numerous.

2nd Saunders on Pl and Ev rd S10, 811

/ " : K}
‘« The affidavit,. togoether wrth t\xe prn&ucnon of a newquper Ltwm~lrond1ng in cvery n.apcct wnth
** the description of it in “the affidavit, is-not ouly evidence of the publication of such paper by the partics
“ named, but is also evidence of rts pnblrmhon in thc County where the printing of it is deseribed to be.”

- Hnmmu ﬂDr"ﬁt o & Dcf:umtron '-2-')-‘4.‘
2 Chitty’s Gen. Practrcc 48,
4 Bar. and Cress. 35.—Rer vs, lmphI. 12
i Dowl. and Ry. 125. - .
6 Bing. 400 Cook vs. Wand.
% Bar. and Cres 3820 T

< In Mayur vs. Flcteher, 9th-May A. D 1829, K. B. Jones, Sergeant, moved for a new trial, and the’
Court held that the prnducuon of any newspaper sufficed, under the 11th Section of the Act, without
proof of the defendant’s pubhcmon thereof. 2 Starkic on Slander, 47, 48, 10 Faat, 94, In the case
. herecited, that of the King against Ilart & White, Bailey J. wid, speaking of the same Statute of which
the Prov. Ord it o transeript, s above-stated,—* A¢ to the ¢vidence of publication, the statute was passed
** as the title of it states, for the purpose nf * preventing the mischiefs arising from printing and publish-

** ing newspapers by persons not known ;” and it was meaut to fucilitate the pmwrdmgs, either unn) or
«.eriminally, against the several persons concerned in such pubhc-mnns. e
“ And I cannot consider, as the eobjection supposes, thut all these deseriptions of persony, - namely,
¢ plaintiff, m/';rmcm! or prosecutor O’ persen gecking, &e., apply to the. same person seckiupto recover
* penalties given by the Act; but I take thoze words to apply to a plaintiff seeking to recover damages in
_ *“ an actien for the civil i myxrv sustained by him from the pubhr-.xtlun of the libel ; to the Jufirmant in an
* information granted by thiz Court or exhibited by the Attorney Generl for th(, same ; to a prosecutor, -

*i prosecuting by indictment for the libel ; o, lastly, o any persm ~cd.mw to recover penalties under
“ the Act.””

The Court below a]so \em.d it is respcctfullv submitted, in dll“owmfr
evidence to be given of the existence of rumors or reports touching the character
of the plaintiff.  The utmost length that has been hitherto gone by the Courts
.in-this Country has been to permrt evidence as to gencral character to be given ;
and this on the ground that such evidence a party may be prepared to meet ;
but it is 1mpossxble for an assailed party to grapple with mere rumors, and-'the
Courts in England and in the United States have therefore almost all rejected
the doctrine that, under the general issue, in mitigation of damages, the defendant’
may give evidence of the e‘nstence of such. reports. The A ppellant submits that
to the spirit of the law of this Country which does not, except in-a few speclal
cases, permit the truth of the libel or slander to be pleadc,d such -evidence is

peculxar]v repu gnant.’ - ! '




