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OURNAL. [Juwry,

been doubted in Lord Erskine’s time, that purchase money will
not be ordered into court, evecon when the purchaser negiects to
atteud the wotion, unless the title has been either accepted or
approved, (2 Danl. Pric 1 Eng. Ed. p. 919, and cases cited ;
Rutter v Murriott, 10 Beav. 34,) and 1t is cqually clenr that the
vendor’s soiicitor may move for u reference as to title when the pur-
chaser neglects to take that step on his own behalf. (S2gd. V. & P.
11th ed. p. 71.) The practice is stated by Sir Edward Sugden in
this way: *If the purchaser neglect to complete his purchase,
the practice is for the sel'er to confirm the report, and the~ if the
purchager i3 supposed to be responsible, to get an order to enquire
whether the party can make out a good title, and if he can, to
obtain an order upon the purchaser to completo his purchase.”

Now as the vendor has a right to an enquiry whether he can
make out o good title, but has no right to an order for payment
of the purchasc money into court until the title has been either
accepied or approved, it would seem to follow that the preseut
motion is, under the circumstances, irregular. It cannot be re-
gular to ask that which it would be clearly irregular to grant
And the books in ordinary use would seem to shew that view of |
the practice to be correct, although Mr. Smith would seem to state |
it differently.  In Ayckboura’s Practice it is said, 3rd ed. p. 482,
speaking of the order to puy in purchase money, ‘‘an order for
such purpose, however, cunnot he obtained until the purchaser
bas either accepted the title, or the master, upon a reference as
to title, has reported that a good title can b2 made.” And in
Jarman’s Practice it i said at page 310: ¢ Butbefore this motion
cun be made he must have accepted the title; or it must have been
certified that a good title can be made.”’

The motion, therefore, must be refuscd, but, under the circum-
stances, without costs.

Ix Re Kexxepy.
Infants and the stalute 12 Vic., ch. T2,

In applying for the sale of real estate sottled upon infants, the mother, by whom
tho spplication was made, was rejuired to joic ju the conveyance for the pur-
posa of surrenderfog the lifo-inwecest vested 1o hor under the set*!:meut.

This was an application by Leith on behalf of Mrs. Ferrie, for
an order to eell a portion of the real estate settied upon her child-
ren by a former husband.

Estex, V. C.—1 think I may fairly consider that Mr. Kennedy
died insolvent, and that nothing is coming to the children from bis
esiate. [ think that Mrs. Ferrvie should make an affi favit, or that
it should be shewn to my satisfaction that the property shc holds
is hers absolutely, and that the children bave no intcrest inm it.
It will then appear that the only property these children base is
that mentioned in the petition.  Mrs, Ferrio or her husband isnot
bound to maintain them. I think, therefore, that a proper case |
will then be presented for a sale of the Mountain property, as the
produce of the Ilughson-street property is wholly insufficient for
the purpose, and the Mountain property being hkewise exposed to
waste aud dilapidation, I sbould, however, see the settlement.
It may be necessary for Mrs. Ferrie to makoe nn appointwent io
favour of the children. Mrs Ferrie must joic in the sale, and must .
surrender ber hfe-interest for the maintenance and eduacation of
tho chiidren.

R McDoxawrp.
Infants and the statute 12 Vic., ¢k T2
In directing the sale of infants' real estates the court is not governed by the
consideration of what 15 most for tbeir presont comtort, but what 1s for their !
ultinate benatit The court will order a sale of 2 portiin of au infant’s wstate |
10 bave tho rest when it 1s made to appesr to be for the beaefit of the infant. |
This was also a petition presented for the purpose of selling a
portion of an infant’s real vstate to pay off a mortgage existingon |
another portion thereof, known as the Homestead.

Esten, V. C.—T think it may fairly be considered within the

McDonald. and which appears to be part of tholot C., of which
therefore the family appear to retain about 150 acres.  The mort-
gage is ovidently intended as an indemuity agmunst tho deed for
the ifty-five acres not being forthcoming, and if the government
would not accepi a separate sum for the 65 scres, und the whole
tot C. becawo lost through the default in payment of' the govern-
went price, no doubt Beattie could recover the whole amouut of
his mortgagoe sad interest. It may be expediontand for tlc benefit
of the infauts that the residue of lot C should be sold in order to
prevent tho foreclosure or sale of the 70 acres, but it is impossiblo
oot to seo that tho wothor who presents this petition is looking
ratber to the present comfort of hersell and hier children than to
their eventual guod. The interest of the infants, howerver, is the
only thing that this court can considor, and 1n making the caquir-
tes which 1 am about to direct, the master must bLear this fact in
wmind, namely, that ho is pot to consider the preseat comfort of
the family 80 much as the ultimate good of the infants. The
evidenco i8 very imperfect, and has not been properly taken, as
it ought all to be taken by the master. I shall therefore refer it
to the master at Sarnia to enquire and state what property real
and personal Angus McDonald possessed at the time of Lis death,
and what has become of it; what debts were due to him, and what
debts ho owed ; to enquire into and state the particulars of the
transactions with Beattic, and whether the 55 acres sold to him is
uot part of lot C mentioned in the petition, as still belonging to
the family; and to enquire into and state the condition of the 70
acres and of lot C. respectively, and how much is duo ou lot C.,
and the respective values of lot C., or so riuch of it as still belongs
to the family, and of the 70 acres, end how much lot C., or so
much a3 still belongs to the family, would probably produce on a
sale; and how much money would be required to procure a patent
to be issued for the 55 acres purchased by Beattie, and whether &
patent could be procured for such 55 acres without procuring a
patent for the whole lot C. ; and if the master shall bo of opinion
that it is expedient, and for the benefit of the ianfants, that the
residue of lot C should be so!d i.. order to exonerate the 70 acres
from the mortgage to Beattie, he i3 to state his reasons; sud in
waking the foregoing engniry be is to coamsiler only the interest
of the infants, and he is not to take into account the comfort or
welfare of any person or persons, and he is to examinc the infants
separately and apart as to their consent to a gale of their interest
in lot C., for the purpose beforo mentioned, and he is to explair
the matter to them.

Simpsox v. Tue Orrawa axp Prescorr Rainway Coupaxy.

Recerver—Appantment of.

A rocsiver, though aa officer of the court, stauds in the position of trustee to all
interexted ju the estatoor fund. therefore ‘n makiog the appolatwent the court
will enduavour to aeloct a psr«on unexioptivnable to all purties not only oo tho
score of fitaess and competency, but also w resards the tectings of friendship or
disltke between the person pruposed aud those with whom he, iu the discharge
of s duties, will be Hkely to bo brought wnto frequent communication.

In this case the receiver of the revenues of the railroad had been
ordered, in consequence of the company baving made default in
payment of the interest due upon certain boods of the company,
and the plaintiffs baviug submitted the name of » person, his ap-
pointment wag opposed on affidavits, getting forth ihat as between
himself and the president of the company, o strong feeling of an-
tagonism existed, and although perfectly fit and competent in all
other respects, the consequence of his appointment would probably
Le that the interests of the company would sustaiu ipjury by rea-
son of the waant of friendly intercourse hetween the receiver and
the persous interested.

The facts are more fully stated in the judgment.

Read uad Strong for the plaintiff.
McDonald, contra,
Serauas, V. C —When a recciver is appointed it is on behalfof

scope of the act tc «ell part of the infant’s property to save the II all interested in the estate or fund which heis appointed to receive ;

rest, when it appears to be for the bencfit of the iofant.
present case the Homestead, conuisting of 70 xcres, is exposed to
loss by reason of the mortgage to Beattie, who will be entitled to

In the !

and, therefore, though an oflicer of the court, he stands in the

position of trustec to all.
The casc of Wilkins v. Williams, (8 Ves. 588.) contains a stroag

recover on it, I presume, whatever it may be necesssry to pay to | espression of opinion by Lord Loughborough in favour of the ap-
tho government in respect of the 55 acres purchased by him from | pointment of a person proposed as receiver by » mortgagee; but



