
T' '-~ 1" 'J~~jDA LAWJUURNZr'.

JJUMrOic~ CASE.

Bliss went on the ground of the " tolera-
tien" or waiver, flot of the character of
the act prohibited by the condition, and
the dict in of Patteson, J., in -De v.
Pritch~ard,' was, as ive have, seeii froin
the statement of that case, wholly o biter.

On the other band, it has been sugges-
ted that a license of a condition te under-
let and tbe like, which fromn its nature is
susceptible of more than one brcach, wifl
not discharge the condition, but the breachi
only.t This proposition, which. we shall
notice hereafter in ceusidering the doc-
trine of .countinunus conditions, though
withont the support of expressed modern
decisions, and con trary te the opinion of
somne text-wvriters,+ is based on the dec-
trine tliat a condition uîay 'ne suspended.
which, is well sustained' by tbe eider
authomitics. Tb';s in a case decid d 10
lEliz. (aoe1i), it was 1'el tbat iipen
the seizuro by a judginent mieditor, iiuder
an elegit, of a meiety of the reversion,
"'le condicion fuit, suspend pur tout,"
meaning, apparently, that the condition
Nvoulcl revive wlhen the refit of the moiety
had dischargcd tbe execution. iLNuLmerous
similar determinati ons are mcntion ed by
Monson and Harper in their judgments
in Winter's Case-j Se in a later case,91,
it wvas held that the second grantee of a
reveision might avail himscif of a con-
dition reserved on a lease, thon gh bis
mesne grantor could net. And this doc-
trine of suspension constitutes a thirdl
exception te the ideal entirety ef a con-
dition as conceivcd i11 Diopr's Case, and
one which, equally with appertienment
and v-'ai ver, are- rather contradictions than
exceptions thereto.

The American decisions relatiug to the
ruie in question are epen te exactiy the
saine comment as tbe Fnglishi cases al-
ready discussed, and even in a stronger
degree ; as, witli a single and soiùewhat
doubtful exception, there bas heen no
decision directiy in point, and the rule
bas been recognized only to be distin-
guished, and solely on theground advauced
ini Brummell v. Macpherson. In England,
owingy to the express adoption of the rule
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by this case, it reniaineci the iaw until
mepcaled by statute ' but in this country
there is really nothiug, with th e exception
above noted, and eccasionai dicta, more
or less <dear, to support it ; and it bas in
ne case ben examined or approved on its,
iiitrinsie soundness. It stands, as it bas
been emphiatically descrihed by M1r.
Williams,t as an " artificial and technical
rule which . . . ewes its enigin te an
antiquated systeni of endicas distinctions
wiithout solid difforences." Bearing i
mind thon. the clear distinction b3tween
the mile and the doctrine ef non-appor-
tionnment wbich we bave already sought
te point ont ; and that tho latter doctrine,
whatever inay have been its original
soundness and proper hinsits, bears ,ne,
aualogy svbatsoever te the ru]e in question,
or gives any support therete in the decis-
ions wbichi have enforccd itj+ we proceed
Tic7ian, v. Eic 1/. 1h'., 533 ab. 393.
te examina the decisions in any îvay
properly relatingc te Dtînpor's Case in
tis country.

In Massachusetts thoro are cekrtainiy
but twe ;§ and these of litde perfiaency.
In tbe first, which is sometirnes refcrred
te as a case ef waiver, the condition ivas
in reality ncrged by the granteo's subse-
quetitly acquiming the 'whole ot tho rever-
sionary estato. In fact it appeared that
there had actually been ne breach, becausel
there n'as ne refusai te perforai the
ebligîation. In the latter case there was
inerely a dichiîn on the subjeet, the ques-
tion being whetber a coveniant bad been
dNschargcd by a license ; and the court
beld that it had net, adlding c It is not
the case of a condition which %when once
dispensed with is discharged for ail pur-
poses, and cannot be revived," which ivas-
net necessary for the decision.

In Missouri the authorities are similarly
unsatisfactory. In an early case Ilit is
said : " Deirpor's Case, though mucli
criticised by eminent judges, is stili ad-
hered te as law ;" but it was held net to,
apply te contracts not touching the meality,
and a condition in a policy of insurance
that the insured should notify the coin-
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