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Neill. Thse intention to defraud ia a more essen.
tial elemtent in deceît.* But in cosstract, by
,ressort of the false representation, that whicle
-was coutracted for net being acqnired, there la
ins effeut ne contract : Kerr on Fraud, 17 So
here, that which was in fact given te thse plaintiff
-differed in the substance frons what lic was en-
titled te receive Ouesmpertz v. Bartlett, 2 E. &
B. 849. And therefore, ct-en if deceit wonld
flot lie, thc sale would be void; Pollt v.
Walter,ît 3 B. & Ad. 114 ; Mlilne v. Har-weod,

15 C. B. 778. No matter liow reasonable, eay
have been. Neili's expectation of funds, accord-
îng te the second finding-, that dues neot acquit
hlm of tIse usisrepresentation with which. lie
,taiids charged by tIse fir8t findi1ig. TIse last
tiudling establishes that thse defendanits are net iu
tbe position of innocent third porsens. But,
even if one or two innocent persons niust suffer,
it shonld bie lie who pro vided thse mens by wbieh
a wronig was compassed.-+

llemp/eill, Q. C., (with hisu Martin,) for the
defendants, contra. On tIse second finding, a
verdict sliould bie enterai for tIse defendants.
We have now hadt new evidence as to tIse deal-
ings butweu Nqeill aud the Rioyal Banik ; aud it
appears titat the batik frequntly met bis ever-
drafts, exceeding tIse defendants' guarantoe.
IMON.AIAN, C. J. 15 was neot suggested, ut tIse
trial, that the banli of itef would psy this
,cheque. No question was left te tse jary as te
'tbat.] It shows that Neill was net criminially
liable. lie went te the fair with soute hundreds
ýof poutids in cash, te parchase cattie. 1-c
bouglit those cattie (aneonget otîcers), initending
te pay for samne, aud appointing a place aud
insu te do se. That was a complote sale, a sale

upon credit. TIse sale transferred. the property,
aud the riglit of property carried witlc it tise
riglit of possession. Before the time for paymeut
had arrived, the possession tras vested in thé
vendce by delivery of the cattle under the cou-
tract. Thle lien of the veuidor was ut au eud,
.and hia riglit of stoppage in tran.sittu determ ined;
aeothing reinained but his riglit te recover thse
price on foot of the contract: Dixon v. Yaets, 5
B. & Ad. 313. The plaintiff couki net thien
have re-taken the cattle, ami lie wao bomud hy
thse ternis of the credit lie bai given. Subse-
.quenitly at one o'clock, as appointed, thse parties
met for payment, and tIse plaintiff, without

Sec Ilsmnd N. P. 2983 ; iratson v. -Poi8on, 15
4ur. 1111.-REr.

t Sce Watseu v. Poul8on, 15 Jur. 1113, 1 C. M. &il.
.540. -REP.

1 Se, ses Fowler v. flollîsss, (Ex. Ch.) L. R. 7, Q.B.
635; Ex parte ,Swan, 7, C. B. N. S, 440.-Iin.

question, accepted 30s. carnest aud a cheque for
the residue of the purchase money, and a
cheque which could not possib]y be presented
and cashed on that day. [MoNÂ&HÂN. 0. J.-
The plaintiff being to bie paid in cash, could hoe
have iejeciedl the cheque when tendered, and
have re-taken the cattie ? LAw5ON, J. -The
cattle hiad flot been delivered to Neill then.]
Whether the plaintiff could have resumed posa-
ession, depends on whether the bargain and sale
had been completed, thse property divested, and
the transitus at an end. If the transaction, in
its inception, liad been vitiated by fraud, and
possession had not been given np, the vendeo
would flot have been discharged :*' Owens'on v.
Morse, 7 _V. R. 64. But hiere, there was the
previons design to pay ; the acceptanare of 30a.
part paymeuit, t whicb of itself would have pre-
vented the plaintiff frons following the cattie as
againat Neill, the transitus beieg detersnined
and thse delivery of the cattie. Neill haddsr
ed that the cate should bie sent tu the railway,
and the report of the learned Judge states the
evidence of tIsa plaintiff, that bis mon drove
tIse cattie to the railway station, whiere they left
thein for Neilli where they reonainied t iii et-eu-
ing, and were then forwardeà by cattie train te
Dablii. " If Neill lsad re-sold the cattle at the
fair, tIse piaintitffcould flot have taken possession
front the sub-purchaser,,' the property liavieg
passed to Neill by the deiivery withont desnand-
ing thse price : iamweli v. lIunt, 5 T. R. 231;
.slilwooc? v. éorbes, 4 Esp. 173. ln order te
prevent the property passing, tisere meast have
been a pre-conceived design to defraud : Euan of
Bristol v. ïVilemare, 1 B, & C. 514. The ques-
tion is, w hat was the intention of the purelsaser 1
Stephsesons v. Hart,§ 4 Bing. 476. Thse passing
of a cheque which there are no fndçs to meet

*Se, by giving an unprodeetive cheque, though the
debtor had previously tendered csh Everett v. Clis
2 Comp. 505. And sec cases eited, Benjamin on Sales,
541, 546.-REr.

t Me te the ecHut ef part paympnt, with respect te the
right of stoppage i.s treo.,îtu, soc Iledgson v. Loy, 7 T.
R. 440; Forze v. Irey, 3 EaDt, 103. in Diron Y.
Ifcwetou, eite in e atis enote, observe, there had been a
payiment, but nlot on acoouint. le CZotgh v.Ib. dx. W.
R y., L R. 7 Ex. 32, it has be hcld that, thougli good4
have bMon dciiversd te a railway coopany for a vcndce,
vend ee atter the tr,.nsitw, bey been determiiied, the
ctreet nsay be rescincd by tho vendor, by reason of

fraud, and the propcuiy re-vested je avd resuesed by the
venclor, if ne inernùdiato svtcrst has vested iu au
innocent pNn e

' But were Neill oubooquently eonvieted, sc lVicklie.g
y. H;ops, 21 L. T., N. &. 754. -Rer.

§ It is observed in Benjamin oe Sales <as te which, me@
note, S Ir. L. T. R. 192) that this is a very doubtfsut
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