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FARYNA v. OLSEN.

igen,--De<ith of Plaintiff's Son-Action under Fatal Accidents
Aci-Failure to Prove Negligence of De! enxant-Wit hdraual
of Caise from Jury-Dsmissal of Adtion-"Nonsutt"ý-Mean-
i .ng pf-Costs.

%ction t4o recover $5,000 damages for the death of the ptaintiff's
who was kLÀ1ed by a boat, which he was assisting to hoist,

n.g upon him, owing, as the plaintiff alleged, to the negligence
ie defendant, the owner of the boat.

rhea action was tried with a jury at a Toronto sittings.,
r. J, Agar, for the plaintiff.
V. H. -Ki rkpat rick, for the defendant.

,ENNOX, J a i w-rîttn judgment, after rcferrn toth vi-
e, said that he refus-ed to allow the case to go to the jury aif
rmated that he wvould direct judgment to be entered disiing
iction, becauseý there was no evidence whatever of negligen ce,
vidence in faet that any one was blarneworthy or rnegligent,
1 ounse-1 for the plaintiff asked the leamed Judge to direct a
uit, saying that the plaintiff would then be in a position,
out more, again to set the action down for trial. and at, a new
to adduce more satisfactory evidenee. The leamed,( Judge

riot umderstand that to, be the law or practice. 'Since the
cature Act, a judgment of nonsuit is, a judgment for the
idant. Even il au easy niethod of prolonging the litigation
1 be found, the Ie.tred Judge would flot be inclined to apply
tUis c~ase. On the eontrary, he thought it his duty to prevent
making a conditional order as to costs. The action should

,mve been brought, and reasonable investigation would have
n this to be so.
9--19 O.W.N.


