110

g it | ing before
irect that in the event of eithoer of my sons dying [
gg;flcng of age the surviving son ghgl] receive the share of his
deceased brother, Fourth,

my executors shalll have
: rop-
> power . . to gell . my real estate op personal p
(te}‘]t(;,,pand the proceeds shall be invested and held in tr}lst for .
the use of my heirs as hereinbefore provided, and SE_lld 13r(,)_\
ceeds shall he subject to the same conditions as hereinbefore
provided.”

W. l’roudfoot, K.C.

, for the éxecutors and widow.
F. W. Harcourt, f,

T the infants,

STREET, J., held, fol]
25 Gr. 293, 27 @, R

such as to put the lon, and she is entitled
to the benefit of the Provisions of the wi]]

also to her dower, Tl
an end by her mapp,

age, but she is not to be taken to have
deprived herself of I i

them prior to hep second marriage, Thepe Is an intestacy o
to one-third of the > and, subject to the widow’s

dower, it belongs to the two song in equal shares absolutely.

AS 1t was not requireq apparently fop Payment of debts, The

discretionary power to sell did not effect a conversion of the
realty into Personalty, (rdep

declaring accordingly. Costs
out of the estate,

owing Laidlaw v. Jackes, 22 Gr. 171,

+ 101, that the termg of the will are not
widow. to her electi

——

FEBRUARY 41, 1903.
DIVISTON A1, COURT,

DEACON v, WEBB.

M ortgage—4 Ppropriation o, Pm‘ncipal though
st Omwlue~S1lbsequ,ent Attempted Varigtion.
Appeal by de

Y defendant froyy, judgment of County Court of
antenac, in f, :

avour of plaintift fop $304.25 in"an action
upon the covenant for payment contained in g mortgage deed.
The defence Was payment,

BPu T Maclennan, for de
tiff had mage an application of g pay
stead of, g he might have done,
was bognd by that appropriation, having notified the defend-
ant of it, anq having in thie action made her clajm upon the
basis of that appropriation, citing Frager v. Locie, 10 Gr.
2075 %0per v. Kay, 1 Q. B. D. ; Leake on Contracts,

» P. 652 ; Addison on Contracts, 9th ed., p. 149.
W. E. Middleton, fop Plaintiff, contendeq that it was not
a cage of appropriation of Payments, but a migtale in making

Payment op
Intere



