
BECRRY iv. HALL.

in October laut defendant8 off ered, to buy the sanie for
$2250, but they were not to, have possession until payment;
that defendants paid a deposit of $375, and some time in
October un]awfully took possession, but refuse to, give up
possession or pay the balance of the purchase money.

The. second action was begun en 28th May, claiîuing
sipecific perform3ance of an alleged agreement made on 3rd
October, 1906, for sale of the lot in qu.estion. The plain-
tiff in this at tihe sanie time delivered a statement of dlaim,
andJer lvrd a statement, of defence and counterclajin
on 3rd Septemiber, being the day on which te statement
of claim was delivered in bis action.

iOn 6th September a statement of defence and counter-
claini was delivered( in the first action, repeating the allega-
tiens made in the statement of laim, in the second aètion,
and on 14thi September Berry replied te and joined issue
enthi..,

Te ini. i action might be tried by a juxy, but the second
88 non-jury case. The jury sittings at North Bay are fixed
for 7th October, and the non-jury for 9th lYecember. But
under the Judiature Act, sec. 90, and Rule 538 (e), the lat-
ter a b. set down for the. earller sittings, and there iii no
reuosi vhy it should net b. ready for trial at that time,
especiallyN as betis parties are auxious for a speedy hearin.

It ca onceded that au order ehould go btaying one of
tii... actions. The only question was whieh should b. stayed.
Thia is a matter of somne difficulty. The viiole question is
fuiJ1y vonsideredi ini Thomson Y. South Eastern I. W. CJo.,
9 Q. B. D.~ 320. It will b. sufficient to r"fer te that case
without repeating the. rexnarks of Brett, L.J. Froni these it
appear that tl)e question of whieh is thé eariier action is
Dot important, unless there i18 nothing else to guide the
Judg.. The. ratio decidendi is concisely stated by, Hoiker, L.
J. <at p). 335): " In sucli a mnatter as tîs 1 ea.unot b. coi-
£idet,, but it seemai te me to b. reasonable that the party to
the litigation who lias substantially everything to prove in it,
and who woiild fail substantially unless the. neceë5sary
eMidence were produoed, shoild b. allowed to co~mmence tlie
proc.e-dings at the trial and to have tiie centrol of the.
action." In this hie vas adopting the ground on which the
matter var put by Brett, L.J.

Applying tbis principle to thi. present case, it would seeni
te follow that the. second action if; the one which, shonld b.


