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former lav after the by-law vas qunehed, be-
fore the suit could be begun, should nol be ueed
by the party as a part of the time vithin which,
bis vritîen notice of action is aIse to be served;
or 'wiy tuis conld not have been done under tac
former laie, if the adt 14 and 15 Victoria, chap-
ter 54, ceuld bave been eztended to corporations
in other respects. Requiring n party to vait
one montb before be shahl bring his action, and
to give a monti's notice in writing of bis inten-
tion to bring it, doce not neces8arily involve the
lose of two montha' time, but renlly menus no
more tisa tint after the by-lav is qunsied
tie pnrty injured shal nect bring hie action
until he be bas given one montb's notice in
vriting of his intention to bring it. The
difficulty ici bas been elated to bave been
in the vay in applying tie 14 J, 15 Victoria,
chapter 54, te municipal corporations, does not
in tuis respect appear to me te have really
exieted.

In those cases in vhicb the by-lnv is flot ic-
gai, but in wbich the corporation have acled se
ns to subject them te an action vii fulfilling a
public duty, either under the common lav or
imposed upon them by act of Parliament, tiere
caa be no epecial reason vhy the protection of
the net, chapler 126, sbould not be equally ex-
tended to the body corporate, which it ie admit-
ted is applicable, and doos exîend to their
officers and agente in tie eel.f-eame cases.

The great purpose of lie statute vas, and is,
to give protection te all those vho are fulfihhing
a public dufy, that is, wio are performing acta
viici they are bound or required to perform, by
reasen cf their public functions or character.
They are permitted, in eucb cases, te tender
amende for their vrongful conduct before the>'
areý sued for it. And vhy ehould Ibis right, if
grnnted at ail, net be extended te corporations,
as weIl a te their officera and servants ? If tiere
be any reason for mnking any distinction in such
a case, probably it migbt bo thougit the corpora-
tien was entitled te greater protection tban their
subordinates, because it is frequently, thougi
periape net univereally, tint it is the officer vie
is alone te blame-the corporation being held
responsible merely as the principal, according te,
the maxim, Ilroependeai auperior;" snd because
corporations re commonlY more eeverely
amerced by juries than individuais are.

This aet cf parliament, hovever, only applies
te any act or any thing done, and not te such
omissions as are referred te in section 887 of the
Municipal Act, or whal vas formerly the 18 &
14 Victoria, chapter 15, section 1 (Cai'r v. Tào
Royal Exchange Company, 1 B. & B. 956;) and
this penbape is an anewer to tie argument, thbat
in order te extend the 14 & 1à Victoria, chapter
64, te municipal corporations, the three meonthe'
period cf limitation iii tie act of 1850 muet b.
hcld te have heen repenled, and the period ex-
tended te six menthe by tie set cf 1851 iu every
case.

Tii. resuit eof my consideration ia, tint by lie
express terme eof section 202 of the Municipal
Statute, vbere any act vih givea a cause of
action, bs been donc undor an illegal by-lav,
order, or resolution, ne action can be brougit
against tic corporation " until one monti bas
einpsed nfter tiie bkclav, order, or resolution
bas been quasied, nor antil one mointi's notice

in writing of the intention to bring snob action
bas been given to the corporation." And for the
reason before given, I think the. limitation of six
monthe next after the nct complained of ws
committed, mentioned in chapter 126, does apply
to municipal corporations. Tbnt by the. express
terme of section 837 the limitation of proceedings
against the corporation for flot keeping ronds
and highways in repair, le three months, which
section, being reetricted to cases of nen-fessance
is not within the provisions of statut. 126. And
that in ail other cases of acte done not under an
illegal by-Iaw, but done la the performance of
their public duty, municipal corporations are
entitled to notice of action under chapter 126,
before they ean be rightly sued in like manner
and to, the. same extent that their officere and
servants are ; and therefore that this Iater sta-
tute extends to and includes municipal corpo-
rations.

In t1is particular case the declaration shows
the defexadanta had assumed this road ; and tint
they afterwards made, formed, graded, and
gravelled it. In the. performance of wbich work
this cause of action is alleged te have arison.
This is the. power wbich they have.under section&
339 and 340 of the present act. The declaration
does not &*y ti rond was assumed by by-lnw, bus
this may be presumed as against the plaintiff.
The evidence shews that the defendants, "1u inte
exercise of their jpowers and duties undor the
Municipal Acte, built a gravel rond," &c., and
did the set from which tic plaintiff contende ho
acquired his right of action. These act8 were
doue ln th. year 1858, and thc action was not
brought until the year 1862.

The defendants movod for a neneuit, because
Do notice of action had been given, snd because
the action had not been comnsenced within six
menthe fromn the net committed The motion
for nonsuit was over-rnled, and the plaintiff
recovered a verdict and $100 damages. The
defendants sfterwards moved the Court of Queona
Bench for a mIle calling on the plaintif to show
cause wiy the verdict siould flot be set aside,
and a noasuit entered pursuant to leave reserved,
which the court refused to grant, in coneeonce
of the series of decisions of that court which
'were adverse to the defendante' application.

For tie reasone before given, I tiink lie non-
suit eiould have been ordered to be entered ; snd
that there sieuld be now a direction thnt the
Court of Queen's Bench do order such nonsuit to
be entered, apon the grounds wiich were tjiken
at the trial.

I am nmot satisfied thnt the plaintif can main-
tain an action for the cause etated in bis deuînra-
tien, tint is, for tie defendants 44making a ditch
for about Ive ciaius on the land eof the plaintiff,
through wiich lh. defendants causod vaser to
flow from the. road on to the plninliff's land,"
because section 823 of' the Municipal Act pro-
vides tint -1every council shahl make to the
owner of real properîy entered upon, taken, or
zused by tie corporation in lhe exercise of its
powers, in respect to ronds, &c., due compensa-
tion fer nny damages nocessarily resulting from
lie exorcise eof such powere beyond any advnn-
tage wiici the claimant may derive fromi the
contemplaîed vork; and any dlaim. for such
compensation, if not mutually agreed upon, shall
bc delermined by srbilration.'>
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