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h'ot in Occupation of the store either at the
t'a f the insurance or at the time of the fire.

The Principal question was this : After the

esaewas transferred, did the insurance mnure
tO the benefit of the new assignee without

11otice to the Company? The Court below
heîd that it did flot, and dismaissed the

action. As to the occupation, it appeared

that Coté continued to occupy the dwelling

'bove the store up to the lst May, the

8tore being closed. The Court was, therefore'

0f Opinion that the description wIIs a correct
0115> and there could be no doubt that the agent

&' St. John's who took the risk knew ail the

'nct8. Under these circumstances the Court

'rs. 0f opinion that Auger, as officiai assignee,
1n'iu]red in lis officiai capacity for the estate,
O11d he provided for the case in whidh lie

81h0uid cease to be assignee, and made the

lu1sUrance payable to the estate. The judg-

IllelIt below, which dismissed the_ action, must,

therefore, be reversed.

'Davidson 4- Cushing for appellant.
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[Coninued from p. 437.]
i1&ol8on v. Brie Raiiway Co., 41 N. Y- 525.-

l'edeceased was kilied by defendants' cars

*hie lie was cro8sing their track. The track

In question was a branch from. their main tracke
lilto the premises of an iron company, and was

Jolutly owned by the defendants and that cOml-

lý%Y. The deceased had shortiy before been in

the eraployment of that iron company, and

wldth other of thé employees had been in the

hýtof crossing the branch track, without
Objection, on lis way to and from his home.

or' this occasion he was holding down his hat

t'O 8hieid lis face front a storm. Some con'

eS of defendants, which had been standing On

the brandi track, without having their brakea

8 Were started by the wind, and driven up 8

ràiight accllvfty, struck the deceased and klled

h'ri.le could have seen them by looking, ae
thOy Were only two feet from him as he stepped

Oh1 tlie crossing, but he did not look. Th(

jlidge charged that it was the duty of defefld,

%"t to set the brakes ; tiere was a verdict foi

the Plaintiff, which was now set aside.

Thres opinions wers dslivsrsd-bY Sinith'
Xurl, and Lott, Ji. Judge Smith held thât th4

defenldant owed the deceased no active duty,
as lie had no legal riglit on the preIfises.
Judge Earl held the same substantially, except
that lie thouglit the deceased was lawfully onl
the prenhises, but added that at ail eveiits they
were bound oniv to the exercise of ordinary care,
and were flot negligent under the circumstances.
.Judge Lott heid that the dcceased wau guiltY
of contributory negligence, sud gratuitously
added his opinion that the. defendants owed
the deceased no active duty. With these three

judges three others voted for reversai, and two
were for aflirynance.

ReMarks -This would scem to be a clear

case Of contributory negligence, and for a
nonsuit, if there ever was one, but the reversai
seemae to have been put on the ground that the
defendants owed deceased no duty to set the
brakes. The three judges who wrote, and

Judges Grover and Ingails voted on this
ground ; Judge Sutherland was for reversai. on
the ground of misdirection, and that it was a
question for the jury whether the omission to
set the brakes was negligence; Judges Lott
and Grover also beid that the contributory
negligence was fatal to a recovery.

llarty V. Cent. B. R. Co. e! N. J., 42 N. Y. 468.
-The deceased was walking aiong the track,
not at a crossing, and stepped fromt one trs.ck
to another, to avoid a coming train, and was
killed by another coming up behind him. By
iooking he could have seen the danger, and he

wMs familiar with the locality, and it was un-

necessary for hima to stand on the track. Held,
fir8t, that the defendants were not guiltY of
negligence, and second, that the deceased was

guiltY of contributory negligence.
Lannen v. Albany Ga8-light Co., 44 N. Y. 459.

-7Paintiff wus an infant. A leak had been

caused in a gas-pipe in a house, owned by her

father and occupied by hlm and others, by a

tenant's piling coal against the pipe. An

employee of defendants, sent by themn to repair,
lighted a match in the cellar and caused an

1explosion wiiich injured plaintiff. There was

no proof of any negligence on the part of

>plaintiff or her father, but even if there had

.bÇMn, the court said it wus not contributory,

rfor the miechief was caused soleiy by the

negligençe of defendants' servant.
Barcer v. Savage-, 45 N. Y. 19I.-Plaintiff, a

lame woMan, 64 years old, wau crossing a street
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