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Hdld, reversing the judgment of the County Court Judge in defen-
dant's favour that defendant hia-ing violated her agreement by comrnencing
proceedings in the Probate Cou.-t and having succeeded in setting the wxll
aside, could rbot set up the agreement as a defence to plaintiff's action On
the note.

Per RITCHIF., j., disý--iîingi-, that the trial judge having foutid ail the
facts in defendant's fa-. our, one ground being that the note sued on was
accommodation, there was no reason for flot accepting hIs view.

In an action on a second note for the suri of $150, defendant, on the
trial, sought ta give evidence to shew ihat the note, although expressed to
be payable on demnand, was made subject to a condi'ion that defendant
should not be called upon for payment unless her childr( n sholllW die
before a iegacy to which thev were entitled under the will of A.C. sriould
beconie payable.

Hdd, afflrming the judgnient of the County Court Judge, that the
note beir g, absolute on its face evidence could not be g'ven 10 vary its terms,
there being no evidence to shew that il was given on a condition, ai as an
escrow, or only ta be treated as a note in a certain évent.

Il- .4. Henr-, for appeal. IV z*. A. R::c/zie, K.C., contra.
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Giaý , if rssel-Gvontaci niade kli irlier arza tdcgrani.

Plaintiffs. througli theïr agents Il., and defendants negotiated foi the
chartering by plaintifis to defendants of the steamer T., then at Chatham,
N. B. lefendants desireO tn have the steamer delivered to tlicm at North
Sydney, but, %fier somne negotiation, on th.e 9th Octolier, offered to take
delivery at Chatham and use the vessel for tl'rec ionths if navîgation
remained open. Plaintifis declitied 10 take the risk of inavip~tion remiain-
ing open, aîîd on Octoher i5 th piaintiffs cffered ta close at three nionths
and take the risk of navigation reniaining opcii. On the saine day 1laintifis'
agents rep.ied "-hav e closcd in accordance your ielegram ta day and
arran ged delivcry North Sydney." On the follow ing day defendants r plied

l'iganrec eived ciosiî1gT1. *Fry t0 -et her deli% ered North SN diwy end

!fdd, i. dI'smisiing defenidanîts' appeal, that dcfendants, by their telegram
of October i 5th, iii view of previaus correspandence, disclosed an intention
ta authorize a cont.act accordance ta m-hat had already l>ctn expressed ini

writing aîîd that the reply to that telegrami conveyed all that wa-; requircd
to enbody the ternis of the charter.

2. The defendants, wheiî the contract was once concluded, could
flot Ilw continiiing the correspondence and raising other questions "scape
the effect of the muttial terms previously agi eed upon.

Harrisç, K.C., for appeal. T. R. Robertson, contra.


