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interclaim and establiali fraud if they can-and the plaintiffs
rnld pay in any event the costs of the trial and appeal.
The. plaintiffs shouid have fifteen days in which. to, elect-

lesu they elect within that time, the main appeal should be
muised with costs, and the appeai on the counterclia
owed with costs, in bath cases here and beioiv.

VLSIONAL COURT. JANUARY 7T11, 1911.

*MICKLEBOROLTGII v. STRATHY.

mdiord anad Tentant -Lease-Termination-Tetnporary Occu-
pai ops-Evietimin-Surrendcr by Act and Operation of Law
-Çtatute of Frauds-Intentiow.

Appeal b>' the plaintiffs from the judginent of TEETzEL, J.,
O.L.R. 2-59, 1 O.W.N. 846, dismissing the action and aliowing
defendant 's eounterclaim.

The. action was for a declaration that a certain lease was
termined by the acts of the defendant, and that the plaintiffs
re no longer Hable for rent in respect thercof. The counter-
im was for rent.

The. appeal was heard b>' FALcONBRMDE, C.J., LATCIIFORtD and
tozl. JJ.
A. C. MfeMNaster, for the plaintiffs.
George Bell, K.C., for the defendant.

RDLJ. :-Upoii the argument it was flot ail, or, if at ail,
t feebi>'. eontended that on the question of evietion strietly
caled the. law was flot correeti>' apprehended b>' my iearned
itiier or liait fot been correcti>' applied. I add to the cases
ed by bim Bail v. Carlin, Il O.W.R. 814.
Butt it wasî contended that the cae was one of surrender b>'
and operation of iaw, and that intention had nothing to do

th the. matter.
[The. Iearned Judge then set out the facts.]
It seems to nme that Ritter (the person temporaril>' plaeed by

e defendant in the preniises leased to the plaintiffs) eouid flot
called the. servant of the defendant, nor was he simpi>' a bailifr

wilU b. reported In the Ontario Loaw Report.


