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trial, in an action to recover 334 shares of the capital stock of a
inining conîpany, and for the recovery of $797.05 and intl-tst
under an alleged agreemient. By the judgîncnt at the trial the
action wvas disrnissed without costs, except as to the certifîca1te for
the 324 shares, whichi wus to be delivered tu the plaintif!. There
were two agreenments between tHe parties. The Court çMUI.OUK,
C.J.Exi., M.AOEE and SUTHIERLAND, JJ.), found that the SEconid
agreemîent was in substitution for the tirst, and was in force aL
the tiine that thé payînents wlîich the plaintiff sued for werei'
made by him. Appeal allowed with eosts and judgrnent to lm
entered for the plaintif! with costs, with a reference to ascertain
what surns of inoney shonld have been paid to the plaintif! as rea..
sontable for bis care during his illness for the period covered by
the clainis înentioned in the statemnent of claini. E. Meek',KC,
for the plaintift. G. Lyndli-Staunton, K.C., for the defendant.
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Pleading-Stalei'îent of Defence - Res Juidicata-Plea dinge(
Evî,dence. t-Motion by the plaintif! to strike out certain allega-
tions in the staternent of (lefenc, on the ground that the mnatters

î,Ieadtel were res judicata, and on the ground that the defendant
was thereby pleading evidence. After the decision of the Suprenue
Court of ('enada in Aines v. Conrnee, reportcd, sub nm. Cnnee
v. Securities Hloldling Co., 38 S. C. R1. 601, the present action was
brought by the defendant in that action to reeover two z;tiis of
$3,000 and $1,800 paid by him to the defendants in thiis action,
with interest. The allegation of the statement of defence attack-ed
were to the effect that thc plaintiff in this action bad made state-
nients lu bis evidence in the flrst action inconsistent with hiis
present elaim. The Master referred to Stratford Gas Co.,\v. Gor-
don, 14 P. P. 407, and Millington v. Lori-ng, 6 Q. B. D. 190,. and
sai(I that it would be improper, at this stage, to strike out the alle-
<ati<)ns mo'ved agaÎnst, whiehl, if demurrable. should be dlealt with
by motion under Con. Rule 261. Motion dismissed, with, costs
to the (lcfen(lants in the cause. J. T. White, for the plaintif!.
Straciman Johnston, for the defendants.


