
riglit of flie depositor w lien sued on the note to claim) set-onr
would be indisputable under English law: Anderson*,s Case,
L. R. 3 Eq. 337. The statute in ternis preserves thiat righit
in cases to, which it appiies. . eference bo SQv-
ereign Life Assurance Co. v. Dodd, [18921 2 Q. B. at p. 54 1)
,Ontario Bank v. Ifoulliier, 32 0. R. 617; Berry v. Brett,
Bosworth (NY.)<127.

But it miay be argued that flhe liabili'ty of the indorser,
because cond'itionail iipon. iiion-painenit by tfli ae at nia-
turityý and the ,iv-ing of dute noioif dishonour, wýas flot,
at theý time of the( co0mmencemient of tlie w\ininiig-up, a debt
due or accringil due to thie bank within thie nlcanilg of sc
57 of thie Wininiig-up Act, and that, therefore, thîe indforsvr
when sucdl has no righit of set-off. In Vanier v. Kent, Mr.
Justice Wrcesays of this section: "What this clanse
means, and \%hait appears to -have been intendcd, is thiat any
right whichi any party having dealings vith the batik may
have had to claim compensatiou (set-off) is not taken away
by the effect of the winding-up under the Act; but the right
to be enforeed must be one whiclî would have existedl if the
batik had not been placed under the operation of theAd
The section maintains an existing right, but At does flot croate
a new one." Such hein, itp objeet and purviowv, neither
should this section be held ba doprive a defendant of amy
right of set-off, wýhich ilndcer the Tex foui he would have had
against thie bank, if solvent and itself tie plintiff in ibis
action. Thxg prhap)s the incihoate Iiahility- of an indorscr
before miatuirity' i, not wihnthe language or sec. 57, I de-
clime to constru.1 thatcio asý so exhaustive ;ind 80 prohibi-
tive of allil'ims of se-ofwic(h it does not in terms d e,
te cxist, as to pentthis, Coulrt giving effeet to a d.aimi of
set-off so em11itlyf juist anid equlitable as t1hat whiehl I pro-
pose te allowv the dlefenldant cDrito sut uip in regard
to Ihlal e 11w tu erdî o>f biis[ posit acon.lis lialility
existed potentiall11Y at theu timle of the commneent of, the
windling-up; it dees naise out of, any1 subseqpuent traiisoe..
tion, and the imany auithorities dening th right of sct-o~ff in
sucli cases mayv on- that grouind be d istinguiishied.

Up1ýn the defendilnts exercising the privilege accorded to
themn ef a1iending- theuir defence, judgmcent 1mnay ho entered
allowing, 1the11ni te set-off wich T have, permitted thenm to
ploiad, d(eclarinig the d'aim of plinrtifYs satfisfied thlereby, and
the rig-lit oftldefendlant McPiarmnid to raik uipon the estate
of the banik in the hanrds of the l1iuidators in respect of the.
balance of hisý daimi uponi his deposit accotit, and disuiissing
this action.


