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boefielal enjoymesst of the dominant parcel, then an
essement la created by snob sale, devise or partition.
Discontinuons ossements not constantly apparent are
ossly continued or crested wlien tbey are uecessary, sud
that necessity cmunet bie obviated by a substitute con-
structed on or over the dominant premises."1

In Pennsylvania, the doctrine, wbicb secins bascd
rather lu legal refluement than ou practicai utility, that
ways are not continuous essements, and that, theretore,
the saie mIle as te viaibility aud permaneucy, je not, to bc
applied te thein as to other essements, is not regarded as
law, snd more libcrality bas heen shovu in sustsiuing
ways than elsewhere. Iu Kieffer v. Imh off. 2 Ca.,ey 438
(1856), the rigbt to an allcy-way through the servi ent lu
taver of the dominant portion ot land, which twe por-
tions had tormerly belonged te one proprietor and liad
beau sold et sheriffs sale, with nu mention et the rigi!t
of way, was sustsitied, although it was isot a way of ne-
cessity. Lewis, C. J., ssid, "It is obvious, theretore,
ths.t If the dominant sud the servlent tenements become
thse property of the saine owner, the exerci.ce of the right,
wblcb in other cases would be the subject ot au easement,
la durlng thse coutinuance ot hic ownership, one et the
ordinary rights of property ouly, whi be cnsy vsry or
deterusine at pleasure. The interior right of essement
Is merged lu the higher titie of ownerehip: 2 Bing. 83;
9 Moore 116 ; 3 Bolet. 340. * *Upoîs a subsequent
severanee ni the estate by alienation of part ef it, the
alienee becomes entitled te ail continuons sud apparent
essements wbich have been used by the ownuer, during
thse nnity of the estate snd without which the eujoymient
-of tsE; several pertions eould net be tully hsd. **
Thse owner msy, undoubtedly, alter the quality osf the
several parts of bis beritage, sud if hie does so sud alter-
wards allen one part, it is bot resuonable tîsat tbe alter-
ations thus made, il palpable and manif est asnd obvioucIy
permatient lu their nature, shall go te tbe purebaser in
the condition in which tbey ceere placed sud witb tbe
qoalities attacbedtle tem bytieprevions ewuer.' Tise
learued judge aiso approved ni tbe mules ni tise civil Iaw
with retereuce te servitudes ansd cited Pardessus, Traite
des Servitudes, § 288, wlsieb (as given in Gale, p. 50) le,,
"If attervards these beritages sbouid become tise prop.

erty of different oceners, wbetbcr by alienation or divis-
Ion amongst his heirs, tbe service whicb tbe une derived
freim the otîser sud whicb was simple 1 destination du
puee de Jaes Ue,'"a long as tise beritage belonged ine tbe
saine owncr, becomes a servitude as seaui as the., pass
Inte the bauds ut differesît proprieters.

ln Phlsius v. FAilli po, 12 Wright 186 (1864),,Tboiup.
sou, J., said: *'lun tbis, altlsougb cee do net rocssgîsizc a
way of neeessity, we sec tbe reason for tise creation of
this îsrivscte way «i. e., tisat it was tise eîsîy couccîsient
way3), wby lt was oîstued, kept open and used by the
owner aîsd bis tamily usstil itis deatb, aud the saine con-
dition ni things, as regards thse surroundings eontissniîsg,
we may presume that it muet bave heen tise intenstins et
tise owner tisat it sbould remalîs permanenst, issasmucis
as be msdes a final disposition by wiii et betb tbe domi-
nant and servieut portios, witbout tise eligistest hiîît
of a wisb that tbeir relatios toech other shonld be
«beianged." It wili be noticed tbal the court gave a dit.
icerant tacs te the devise lu tee trofu tbat given by thse
Rhode Island court, and as ils oplisis n is dlerived trusr
a consideration ot the whspjc will, it would sem te ttc lu
better accord with the usually'receivcd principies of lu-
terpretation.

Pesssylasi Raumroad Co. v- Jones, à4 Wright 417
18U5), recoguiseâ and tullsaws tbe turegosîsg case.

ln Oves-dee- v. Updegraj, 19 P. P. Smith 119 (1871),
wbicb was tbe case ni an ahley-way, William, J., sald:

"lBut if theme had secu no express recervatios of thse
rlgbt te the use et the a] ley lu the conditions ni sale, sud
in tise deed delivered te the purcbaser, the latter would
bave taken it subjeet te tbe servitude imposed upon it
by the decedeut for tbe use aud benoîit et the occupants
ot the adjoiîsiug lot. It v-as a continsuons sud apparent

eascmcîst and thse lace le well settled that lu sncb a case
a psîmchaser, cebether at private or judicial sale, takes
the property subjeet te the casernent."

lu Caution v. lloyd, 23 P. F. Smiith 179 (1873). wbere
au allcy-way ceas claimcdouver a propcrty bscb liait
becu sold at shcriff's sale, eos behait et a property seld at
the saine sale, both pmeperties isaving isclonged to tbe
sanie ocener, L3 ud, J., is the District Court, bad
charged: «- The only question il s 5 case is, cebat was
tise consdition et these two lîroperties at tbe time ot the
sheriffs sale? If tbe ceisditioii ofthIe properties was

sueci as to ludicate that the occupants ut property now5
owîîcd by thse plaiîîtiff used the ailey lu question aud bad
a right te do so, tise verdict slsouid be for tbe plaItitf."
This wss ailrmed by the Supreme Court.

It Wili Uc secîs by this short reviece of cases tbat thscre
la a considerable conulict ot authority, ieading te no littie
uîîcertaissty, but tîsat n tise whlsle it cals lardiy ho said
ot ways hy imsplication tîsat they are favorites et the
coîsinon law. Hl. B., JR.
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BAILNIENT.

1.* Piaintilf left two parceis worti £60 with
a servatî cf tise defesîdant railway collnjssny,
îsaid for tieir dse.osit witisont declaring thseir
value, and recuived therefor a tic'ket lissaded

"Luggaire aîsd cissak office," and bearing on
its facee, in plain type, a refereusci tu consdi-
tios on tihe back. Amng these conditions
wass eue stscting that tise c-sîîlpany would net
be responaihile for mure thissu £à value, unleas
tise extra value ws declar,'d sud paid for,
and tîsat; ''the coinssany will usot be respon-
Silie for loss cf or injury to, articles except
left ils tise cicak reens. " Plaintiff knew there
wcre conditions ou tise ticket, but did net;
know wlsat tus-v were. Tise parcela were leit
by tihe servanst us ais exposesl place, inistead cf
psnttiîîg thseus in the '' Lcsggage aîsd clos.k
office," referrs-d te on tise ticket, aîsd a tisief
mnade off Witiî thein. JIeld, tiist; tise pisintiff

could set; recever although tise parceis were
usot Put istes tise cioak-rocîîs, because tise cou-
ditionus ols tise tickt were Isinding, aud the
îslaiiitiff Incst bie lsvld tu have kîscwledge of
thyn. -Bars v. Thce Orect Westerit Bail-
waey Co., i. Q. B. b. 515.
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