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nli, thre exanrirration of the isitriesses of the pisin-
tiff before s Vîd arbitrator. subsequent thiereta
aRiri bectiuse the said arbitratur exceeded bis
1 1tl<oiity utider the submissian in bruving assessed
te costas of anri incidentai ta the aisard, and

Ordered payment of tire seame.
Tite mile was fourîded mainly upan an affdavit

Of the defendlant, and o'ne Ilerureron.
J. B. Read slîewed cause. and fiied four affida-

leUl. nrirnely. of Mr. Geo. Wbates, MIcCrea, the
Plniritiff iiiniseif, nirid one Cha-,e. lie contended
thait the aisard shouid stand, the fault, if any,
l'avintr lieen thuat aof the defetidant

CîBrien contra cited MeNu//y v. Jobson. 2
Prne R-ep. 119 ;iVîrters v Do/y,. lb 202 ; Wil-
liom8 v. Roblin, lb. 234 ; n re Mlanley et al., lb.
854; Russell on Awimds, 179. 191, 199, 20>7,

t<r.Gladwen v. Clîilcole, 9 Dois . 550 The
Mii fîects of the case appear in the judgment of

GwyNL<, J.-lt appears fmamn the auffidavits
thiut tieitbem plaintiff nom defendatt had any per-
8cjn tttendring the arbitratian for <hem, as cîiutisei
or attorney, but that they acted eacb as bis own
COurîsel.

Nais fra)m these affid,%vits 1 arn ta say whetlîer
Iarn saîisfie tbat the defetidît wilfuiiy ab4tain-

ed fi-om tîruendirîg the arbitratiair, aithrugli ho
iRud simîple rloticc of its severai sittingq. and,

'9ieîloeî tlhe circumstaîices estrubliribed by luis
afidavits shew that the arbitrator isas ju-tified
Ini pr 'ceding ex parte. or ishether the arbitratimn
**Iis ci'nrlcted inu nny part in the ah-sence oif the
dtlfeiiilitritt withrîut bis havinz brîd tb'at reason-

tbeiotice of the proctedirigs which he isas en-
titî.4 ta. iind wiî bout which the arbitratiî'n wculd
4 divestîri of' its judicial chamacter, and the
soie0 10 dury o'f arlininistet'ing justice betiseen
Patrties be ulegrauied juta a farce.

1 ike it to he sufficietîtly esrablished that the
all,retti<iti rr1 et!ed art the 28tih May. which day
thie ariiirator snaya lie formally appointed. by an
ILiroi iitrtment erdirsed on thie bond "f suhrnission.

m3 eer-ence ta titis bo'nd. which isas filer lin the
tno<tion lu mrîke it a mile of court, 1 fiîîd that
thj5 isso theii al-pointment l-eing dated the 22nd

Mvfor Fritlay the 28rh NI.4y. anîd sigtued hy the
F&rFitrî<.o, Ul)(n the 28tb M>iy. it appears that
the? Plairlit:ff's wi nesses were ezrminet, but wheth.
r 'li.s caise wîs d'issuA upon thit dlay, or upon thie

4hJ ur!e. îi<is «it tipprar ; how<'ver, lucýre i8 nlo
e.,Mtfliiît maIe of amy of the praceedings of the
'8111 M:iy lteifeming again ta the submiÉsion,

t irti art endrQrrrenient themeon, aira signed hy the
t
lthitrîitoi. in these isards : 1adjourried tili Fn.-

ay Jîrrie 4rh, hy conisent of p)trties. J Hîggins,
ty-trrtr < Si> far thre proceedings appeeur
"'nri tri to haive been as epeîented by the

1Jpori the 4th June, theti, I take it that tire
liluitiff' ca-e wr<s closeil, ýf it was flot closed
u tlte 

2
-ýii h. id tiien the dFfendaint's case wrîs

GPl'ierl hy t'ire ex-unination af Hepnrerson. Now
,esr1tiiice tif defeniat's aiffilrîvit aind lien-

e2)t is, that the arbitrajaln uponf tbat
aybroke off without Ilen.-ierson's evitience

ttg eeti chutaei arnd wisiie the detend-int bcd
ILîiIr, vitriesi nramed Buck, prement ta be ex-

Itraiiied : thit there wu si n ajournrment ta ny
01th(Qr 11,,v - <nii. that defendanît ieft, infomming

<th tle p)iirtif and NicCrae that ho would ex-
littt 1, tiuitce iii the next meeting. ishenever it
lihould bu al)Épainted. Ail the affidavits in meply

stâte, on the contrary. that nlot orily was 1-ender-
s00<5 éxaftifion~f compieted. but alsa bis cross-
examination ;and the clerk swears that it was
takien down in writing, and when so caîî)pleted
was signed by Hienderson. Now upan thi.ý point,
which certainiy was a very mitterial point, it
WOuld bave been very easy. if thiq were true,
for the examination so ttîken sflîl signed ta
have been produce-1J; it would una doubt have set-
tled one poluit upon wlhch there is a very grave
contradiction inj the affidaLvits filed by the res-
peCtive Parties.

Then "gain. the affilavits; in reply. concurt in
saLyiDg that there wiLl an adljiurnrnerit madIe on
the 4tb J une, et ter tire clo4se «f ileniersoii's testi-
monY, ta a future day. nhe arbitrator, MIcCrea,
and Chase, stnting theit dety ta he the il th .1 une,
and the plaintiff stating il. ta have been until the

yet O in e This muiy be a clericai miqtake, and
yet n vl w b wit I num about to advert to it

madV n ot.- The arbitrittor swê'ars that lie made a
formai adjourninetit ta the lîh; McCrea snys
that the eldjouinment was meIde tinta the Il th
Julie, tItd tlist be acte-1 as clerk and notetl ail
the Rdjournîe,<ts l<ow referring ta the sub-
mihsiatl tipon whicb ther first app-'intmtsîit and
aiijfurimetît Pire endor-e'l. 1 find fia adj1ournmept
uipoli the 4th Jue enilormed n~t FOI, but unler the
adjflUrnient to the 4th .Jivie. I do fini] Rn entry
of an n,'1 j'urumetit. whîeh is eraaed. and which is
i, trie isrds four wirig : -ndjourned .ltfe? 11 th

10 Friday.1 next. J, Higgins." aid( uhe Fridiiy fol-
îowving the Il th Junie isas the l8th -lune. wliich
is the day nbentiotîed hy the plaintiff as the date
of the a1djourniryent, froin tbe 4tb Jane, si) thiAt
there ni>iy he rame coînne for momethitig baving
t<dien Place at sonie lime relatirrg ta the 18th
June, the iay nairned hy the plitintiff; hut wby
is this eritspd. anîd why. if the arbitrator îlid
m9ke tbie.1trinaIl adIjourninent wbîch he says he
he dii oni the 4th ta the 11lth. dires flot th§,t Rp-
pear on.the sruhmisrsion ishere the othêr entries
of CPP<iltmetit aid adijourntnent, of which there
is fil dispute. do appeiîr.

Again. if. as MeCrea !-cys, he fioted dowri the
steveri arjurnments, the production of thre mi-
,,,te kept .hy him waruld heve be. n very niateiat
upo"0 a 1 lrIllt as ta which rusa there is snicb grave
.Ontrdictionf in the rifficlavits. Then nian. tlîe
nirbitraroi swenrs tlîat whrtt the det'erdantsalidilipon
the iulîeged ndIjrrriýment ta the il th hî-ittg miie
upon the 4th Jîire is, -"tIt lie did flot thjtik he
woulri attend, that 1 might go on ishether lie was
premSent o'r nat. tiat lie bcd fia furtber evidenice
to put il)." NMcCrea states it in sîîmewh-it m.imi-
jar terins, niimr-ly. -- tat >îe dîd cal think he
would attend as he bcd fia more eviîtence ta offert
and it wfts of no use coming. and that the arhi-
trmtor might proceeri in bis absence." The
plaintiff swears thait the Jefendtunt; stated ', that
he would naf attend again. that there isas na use
as he had un more evidence ta put tin. and the
arhitraitor might go oti, with the bearing " chose
states it tis the p!tiftiff dîres. that defendafit imid
"-titat he wvould nul attend as ho bai fia fuirber
evidence ta <'fer. and that ho did t tinuk it AIfi
use " Nrîw. was Buck there or flot in sètrendantce
ta ho eximined as a witness by defetidait- lie
sisears he isas, anil noaluitiiofi is Made ta this
fîîct ini anfy of the tiffiavits filel by the plaintiff,
but, fissuinin', that the defendtLnt 81,id wlîat is
sisorît to by the arbîtratai' sud McCrea, that ho
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