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o the examination of the witnesses of the plsin-
tiff before said arbitrator. subsequent thereto
and, because the suid arbitrator exceeded his
Anthority under the submission in having nssessed
the costs of and incidental to the award, and
ordered payment of the snme.

The rule was founded mainly upon an afidavit
of the defendant, and one Heuderson.

J. B. Read shewed cause. and filed four affida-
vits, namely, of Mr. Geo. Whates, McCrea, the
Plaintiff himeself, and one Chase. He contended
that the award should stand, the fault, if aoy,
baving heen that of the defendant

O'Brien contra cited McNulty v. Jobson. 2
Prac. Rep. 119; Waters v Daly, 1b 202; Wil-
liams v. Roblin, 1b. 234 ; In re Manley et al., Ib.
354; Russell on Awards, 179, 191, 199, 207,
655 ; Gladwn v. Chilcote, 9 Dowl. 550  The
wain fucts of the case appearin the judgment of

Gwyyxe, J.—It appears from the affidavits
that yeither plaintiff nor defendaut bad any per-
8on attending the arbitration for them as couusel
Or attorncy, but that they acted each as his own
Coungel.

Now from these affidavits T am to say whether
I am satisfied that the defendant wilfully abstain-
ed from nttending the arbitration, although he
bad wmple notics of its several sittings. and,
®hether the circumstances established by his
Affidavits shew that the arbitrator was justified
In praceeding ez parte, or whather the arbitration
Was conducted in any part in the absence of the

efendant, without his baving had that reason-
8ble notice of the proceedings which he was en-
titled to. and without which the arbitration weuld
¢ divested of its jndicial character, and the
%olemn duty of adininistering justice between
Parties be degraded into a farce.

I tuke it to be sufficiently established that the
Arhitration opened on the 28th May. which day
the avhitrator says he formally appointed, by an
Sppointment endorsed on the boud of suhmission.

Y reference to this bond, which was filed on the
Mation to mnke it a rule of court, I find that
18 je g0, the appointment being dated the 22nd
May for Friday the 28th May. aud signed by the
Wrhitrator.  Upon the 28th May. it appears that
e plaintiff’s witnesses were examined,but wheth-
T his case was closed upon that day, or upon the
th Jure, does not appear; however, there is no
%mpluint made of any of the proceedings of the
Toth Muy  Referring again to the submission,
ud an endorsement thereon, also signed hy the
®rbitrator in these words: **adjourned till Fri-
1y, June 41h, by congent of parties, J Higgins,
thitrator.”  So far the proceedings appear
“ulur, aud to have been as represented by the
Elendant

II_prm the 4th June, then, I take it that the
Oa‘"tiﬁ"s case was closed, .f it was not closed
0“ the 231k, and then the defendant’s case was
Pened by the examination of Henderson. Now

® suhstance of defendant’s affidavit and Hen-
€T%0u’s i3, that the arbitration upon that
h:y- broke off without Hen:erson’s evidence
‘nv’"g been cloged and while the defendant had
‘m‘jlhl-r witness named Buck, present to be ex-
Mh‘t“‘d ¢ that there was no adjournment to nny
ut;.r dny : and. that defendant left, informing
- the plaintiff and McCrae that he would ex-
shoUa notice of the mext mecting, whenever it

vuld be appointed. All the affidavitsin reply

state, on the contrary, that not only was Hender-
sou's.exnmm:uion completed, but also his cross-
examination ; and the clerk swears that it was
taken down in writing, and when 8o compieted
was signed by Henderson. Now upon thix point,
which certainly was a very material point, it
would have been very easy, if this were true,
for the examination so taken and signed to
have been produced ; it would no doubt have set-
tled one poiut upon which there is n very grave
contradiction ia the affidavits filed by the res-
pective parties.

Then again, the affidavits in reply. concur in
saying that there was an adjournment made on
the 4th June, s fter the close of Henderson’s testi-
mony, to a fature day. The arbitrator, McCrea,
and Chase, stating that day to bethe 11th June,
and the plaintiff stating it to have been until the
18th of June. This may be a clerical mistake, and
yet in view of what I am about to advert to it
may nol.  The arbitrator swears that he made a

formal adjournment to the 11th; McCrea uays

that the adjournment was mnde unto the 11th
June, and that he actel as clerk and noted all
the adjournments Now referring to the sub-
mission npon which the first appointment and
adjournment are endorsed, [ find no adjournment
upo" the 4th June endorsed at all, but under the
adjourament #o the 4th Juue. I do find an entry
of A0 Adjiurnment. which is erased. and which is
in the Wordg follrwing : ** adjourned June 11th
to Fridny next, J. Biggine.” and the Friday fol-
1owing the 11th June was the 18th June. which
is the day mentioned by the plaintiff as the date
of the adjournment from the 4th June, 8o that
there may be some colour for something having
taken Dlace at some time relating to the 18th
June, the dny named hy the ptaintiff; but why
is this erased, and why, if the arbitrator did
make the formal adjournment which be eays he
he did on the 4th to the 11th, does not that ap-
pear 0n the submission where the other entries
of apPintment ard adjournment, of which there
is no dispute. do appear.

Agnin, if. as McCrea says, he noted down the
geveral adjhurnments, the production of the mi-
nate kept by him would have been very material
upon 8 boint as to which also there is such grave
contrndiction in the affidavits.  Then aguin. the
arbitrator swenrsthat what the defendantsnidupon
the alleged adjourcment to the 11th being made
upon the 4th June was, ¢ that he did not think he
would attend, that T might go on whether he was
present or not. that he had no further evidence
to pUt in.”  McCrea states it in somewhut gimi-
lar terns, namely, - that ke did not think he
wauld attend as he had no more evidence to affer,
and it was of no use coming, and that the arbi-
trator might proceed in his absence’”  The
plaintiff swearg that the Jefendant stated ¢ that
he wou'd not attend again, that there was no use
as he bad no more evidence to put in, and the
arbitrator might go on with the hearing ” Chase
gtates it ng the plaintiff does, that defendant snid
s thnt ke would not attend as he bad no furtber
evidence to uffer, and that he did nat think it any
use” Now. was Buck there or not in attendance
to be eXimined as a witness by defendant. He
swears he was, and no allasion is made to thig
fact in any of the nffidavits filed by the plaintiff,
but, assuming that the defendant said what is
sworn to by the arbitrator and McCrea, that he



