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veyor eXecuting the judgment could do nothing else but 8tart his
line at the said point.

Belleau, Q.Q. for the appellants. Appeal allowed with costs.
-Lane for the respondent.

Quebec]. 9 Dec., 1895.
NORTII ]RITISHI & MERCANTILE INSURANCE Co. v. ToURVILLE.
ILSurance against flre-Iondition Of PolicyFraudulent atatement-

Forfeiture by-Proof of fraud-Presumption-Asignmenl of
-P0licy-FPraud of assignor-Appeal-Reversal on questions of
fact.

hI an action On an insuranco policy by an assignee the com-Pan'y Pleaded that the insured, il, bis application for insuranceoni his lumber, had materially exaggerated the quantity andvalue of the lumber mentioned in sucb application and therebyobtained excessive insurance on said goode, and that after theloBs1 ho had falsely and fraudulently exaggerated the amountthereof, whei.eby the po[icy was forfeited. undei' a condition there-in that it should ho forfeited if the dlaim was in any respectfraudulent. On the trial of the action there was no direct evi-dence of fraud , but a strong presuruption was iaised that theinsflred. could flot have had nor lost the quantity of lumberlaimaed for.. The trial judge held that fraud had not been est-ablished, and gave judgment for the plaintiffs which was afflrmed
by th" Court of Queen's liench.

ffgrever.sîng the jndgment of the Court of Quieen's Bench,that direct proof of the fraud was not essential ; it was sufficientthat it had been elearly established by pl-esumto 0i"neec
or y circýUMFtaîîtial evidence. mpinoifenc
JIeld, further, that fraud by the iflsured having been estab.lished his assignee could not recover.
If a Sufficiently clear case is made out the court wilI allow an(Ippeal on more queâtions of fact against the concurrent findingsof the two courts below. The rule to the contrai'y may also bodeparted from where the action was flot tried by a jury;- thetrial indge did not hear the witnes8es u aejugetoWritten depositions; the judges of the intermediate Court ofAppeai were flot unanimous, and the mnajorPity expressed great


