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T11Ji CASE OF: ANIaEPSON THlE FUOITIVE IRLAVE.
IrAs applweti*w fer the flrit of ffab.es Coraata nad .fasrqnrRfa ri.

srderel;, hy Tamisax T,%Prio of the Middrle Temaple.
(PFONa MA Lraw agane andr &t-ee-j

Tuai application foîr the ruie in Anderorrn'@i crge bois raigeal
the Monat itupnrtiala pouint rif couloniaîl Isw tmat, bas ierreri
vitirin moîrderni liait;es vis., whether the1 Quaeai, INy îlO Court
art Qoaera'rr Benuh at Wesaîmnnéter, hin power en issue ber pre.

raigiarrve li'rit (y* Iliabeai Corpusadcr ahdicientiums into Cansada,
In respect ra utaaaîrr arising entirely vritUin thtat province,

anmd river vhich the Canadien courts harvejuridit-tirn ?
The obomnel for the applicants hud tin muîke orut the nffirma.-

tuve of tii very imporana questtion, tend, lu dt-ing go, their
argument wuala have been mula more lucid, andl betrer
arranged, lied it costmenced with th1e mugat retnt %maute soi
autboriry, and worked chronaal'gically batt upon thme aider
Mtatutes and! arathorities , untit ait abat vas relevatnt hada been
tabaustl. and ail ah. observations neemsar forc the intor-
inatiain ot the court hâd been madie. Such a courge vanild
have been nlot only ina acourdance will the practice of ur bext-
tralned and mont emineut adrocates, hbut bave alan hiad the

f aramonunt edvaavaage of ptting at court in posasensiaan of the
lateti judicial tests, whereby it could accruratel ascertain
the present legal value ofithe eariier cass.

But the argument adaiesseal to tbe court in Anderson's case,
vas difforentIy eut. la commenceri with irrelevant auabaîri-

tient, laeariy ive hundreal jeara olal, about Calais, andi, after
diacusaiaig vbether tbs English Court of' Queen'a llencb lied
p o er to issue a ceriaorara t0 Berwick, or a habeuz corpus tu
Ireland, Guernsey, or Jeraov, or other prerogative vriaa t0 tias
laie of Mona, ad other British dependeaicies, this important
case vas ]eta by coulneas fur t decision of the ourt. Nut a
sinigle sut of parlismeait oitimer of the imperia parliameut re-
latiaag tu> Canada, or oftheb Cauiadian legialatiare, au la tbe con-
stitution, jiarisalhction, or prcecdure of ias courts of justice,
vas citeal; omissions tbe more remarhable as their citation
wouiri bave saveil the Court of Queeisa Beach at Westminster
a great demi of uaieeesry doubt and dilfculay, and preventeri
it fromn asumint àajauriediction which, il infeared, wili b. not
oiniy opposed hy the Ctnadinui, haut entabish an eil prece-
dent, and tend tuausettle the amiiuable relations which it
presat suas betveen this cofntry sud ber North Aineriean

Tht srgument bar! net, howev v. proceeder far lioare Ébat
very learned jurige, Mr. Justice Buill, wisbing ta riglatly direct
it, cailed couaaaei' attention ta tbe amis. 14 9. lit. c. &I, "lAn
Lct fur .naking more effectasi provision fer the Goverrament
cit he Province of Quebea, ina N. America," and the 31 0. 111.
c. 31. wbich diviles te province of Qaiebec ito Upper sud
Laser Canada; the citation ot which by tbe ieairned jualge,
showed ciearly that bc visheal ta be iufaarmed boy far receait
satuaîary enattamenas had raffecler! the jurisdiction aof hia court.
But ail ahe infoarmation lie gfrn tm connel vas, Ilabat the
latter atatute tratter the province of Qarebto, viich compre-

hieaded bath Upper and Lover Canada, sa a cotony and pais-
session of the crown of Engiand." Nul à very protunr
observation, sud certaiuiy o»nfot at ai) complimentary te the
jurige, vbo bac! the act of' parliament belotae bian.

Afier the customary pause abat usually follows tb. asuer
of a judiciai question, the conutc, itt:ll perseseriug vitb the
orieinal acheane of their argument, citeri Watson's case, 9 A.
& E. 73t1; Vatael's -Law ut Nations," B. 1. c. 18, P. 210; 2
P. W. 75; 3 Bac. Ah. 424, 5th Ed. tit. Hca&as cor-pu; Rezv.
Corki. 2 Burr. 834, 855 ; Ghiua de Jure RJ tac Pcacis, b. ii.
c. 9 ; Rymer's Foed., vral. viii. p. là, Lonal 17 09, vol. iii, part
iv. pe. 135, Bague, 1740: Cupad v. HaI. Coirp. 204: aud
vert about to proud furtmer, wheu anuther ie&raiejudge,
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Mr. ,litre Croaîîiptoaa, içithl -ari-rart. i-racs lmrakr ian
upran the argumn t, ray1 ai rlicr niar'arhin tab aire reid pili iii
th. caaasý @Myjng..* Varia anarat mikai alut doiat rii comit iruas
cranirrna jurimdi-airn wilh tire c'rartn in Caànaris." Wlaere-
upran Crackurm, C. J., atmosrvr- Varu muat rbar tiraI
ibis court bait tbe praverot iNsuing the writ ilato a pibtssegasiaatrt
the erovu, in whieh abere in flot ui, an indepeardena logiaila
toare butaIn inatependen t judioatua-.ý" Tu which the leauruer

crripel repiiei l'y wsy of peIlii ptinar.pii. s foliirws - Tht
tact tat Canaris baq bolh a i eparaas iegisirîtturt' analjudicialure
malien no dafereuce. Tie Ruperimar COurtA in Eaigiaîd have a
uoouîrefltjorisdciaafl witb ise carurra in Canada, as an i.suimg
write r habwgs eourpms;" and imuuediruteli rerred t crases
%barut tht mIol or Mitn, R. v CraoeIord, #à B. 813 ; the stat.
5 0. 111. o,.26; Carmai Wiisiai, caaie 7 Q. B. 984 (aboaut Jsr-

nev), Da'dd'm cage, 2 DeO. & J., W1. S. C. 4 Jur. m. .9., 29t
t ilrio aboîu Jersev 1. anal inu parle esEt. ai. and Et.. 82R,
S C. 5 Jur., tr. s. 333 (aitaaut Se. Hielena lias vrit heing rofused>.
At ibis junaraure. Mr. Jusaice Hill, wbo during dmt citaita fa
the iagt meniinerl cases hari svîdeuîl, been pra-sing à train
ofaèileut rtasaani ng, remiarkeu, IlWhen writâ r hoies corpu
vers isarsal tu Irelauiri, there vas an appuai iota the court*
there lu this couirt;"* anal Caîckburn. 0. J., imm.diateiy
stateri-" Lord Campbell osiena an have bail coiasiderable dotbit
viiether, ln a case tike the pressait, the wit be.. cerffar
aruld heiaaad. Ùiesai «;, i. Bi. à El. 834, S. C., àJur.. «.
334)-- l vas flot at ail oxplaineal in wbat manne! aur write
raf error, ceriior«rL, or hrabeas corpris coulal be euafarceri in auacb
dependencita' "1 and, a&tiser a tein observations la reply fruat
the learneri counsel, the Chier Justice reiterater!-" The qes-
lion ia, ubetiier the is.uioK ofi' bis rE is im bs.jar uA uabii
of ~u juWadi *"cs oui WAer iku s-agM of uiminf Mie wrt t »g15

vctcin a aacLAcjurùdictoua; " ic.w irt Meu avaauaU of C.ada."
Tu this couaisel marie repiy by errnauuusly intaarming the
cour t at-" T> colonial courte in Canada are establîsherl
by charter et the Caowai, sanciomer! lv the Legisiatare, surd
foîrmer statei that tht paa-ly (Ande-r*ma) wua nul lin custady
under thée ommitmnt or auj court whach bad pover t. try -
hlen; nur vax the caourt ashea 10 interfère with anyjaadgmenî
or sentence of any court. but that the party (Auerson) vas
in c.aatody ander thes variail of a local imagistrale." Cock-
buin, C. J., haviaig bers observed-"' là as a snewrv queioas
w/ici/er éve sls.uid aUe. pt la eatic ajwriadiona vdacéï m hAm
no ma»n oj cnforcinag;" th. argumcent ended. Tht ,jidgea re-
tired , and ouale Uieir returu into couar--

s'a A. Cocamusas, C. J., aid-* W@ bave earefolly esidereat
titis sauter, snd the rmut of our aruious deliberation ini. that ve
tirlak Ébat tbe writ oglt to issue. W r eslL fLsrcs
aucasce w/aic* ira rcauufrm the cuerem e« claré adction. We
aire ra14o seasiite t/att i( May bd i£Ae.g inoee.ustent su/A t/it hipher
de.qret of cokaaaal iadepsdeucc, bat/a in iegaabii aand jurdiciare,
w/aaclt Ars iaee corrwtd vola efect in msodern tma wil a ppy resuit.
At the saine lie, in eabuishiaag local legilataive snud judicial
autburity, the legi-lature o et et Britain bus not goc. @o Car as
expa easly en abrogate aauy jurimaluction which tht courts in West-
minster Hlli posss, of isuaimag Vries ait éheas or" to au part

ut ber Ma.jeraay's dominions; "ad ve Orad Ébat tbst juriardicaron la
thes courts bas becai assealea tram the earienut, tirn, aed alr-
claeal doua n t le mra't recent. W. bave i opone abse marity of<
Lord Coke (2 lust. 53), Lord Idanfietld, Blackmtme, andl Bacrin's
atarialgient. Ébat these write cf habmas corps bave liss and rare
ta be tsued inta &Ul the domiiin of ah. orown of Englanri, chen
it inaugegeated abat oneao ethae Qee's sailects in iliegaaiIy raupri-
soueri. Aand col only bave ve ahese authorities in f%@ phape af
dicta ot emînent jurîges, andi a-serulons of tuait vriters, but we

o The auarun jvdge u quit. correct. Ses Pt'j.. v. &vrnan, 2 P.. Wam,, 261
dent pwi, P. 4%

t Sm. mien Base. L 3 vol. lce 107, par. 4 à 5, citd poi p. 67.

t Wu &ive the judr-m.uti extum. soi ranty lsmea le f-a uafal n@. tniScnrd,
but tersais tuAs atie stalhi t ue e obvsous tasson, ê»rt 1O*I "0 audr
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