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T CASE OF ANDERSON THE FUQGITIVE S8LAVE.

T'he apphcation for the Writ of Habeas Corpna and Judyment con.
aidered; by Troman Tarrixa of the Middie Temple.

(Prom the Law Magarine and Revrern)

The application for the rule in Anderson’s case has raised
the must important point of colonial law that bas occurred
within modern times; vit.,, whether the Queen, by hier Court
of Qupen’u Bench at Westminster, has power to issue her pre-
rogative Writ of Hubeas Corpus ad swbjiciendum into Canada,
n respect of a watter arixing entirely within that province,
and over which the Canadinn courts have jurisdiction ?

. The counsel for the applicants hod 1o make nut the afirma-
tive of this very important question, and, in duving sn, their
argument would have bLeen muoch more lacid, and better
arranged, had it commenced with the must recent statute and
authority, and worked chronolugically back upon the older
statutes and authoritiex, until all that was relevant had been
ezbausted, and all the observations necessary for tire infor-
mation ot the court had been made. Such a courre would
have been not only in acoordance with the practice of our beat-
trained and most eminent advocntes, but have also had the
fnramo.uug sdvantage of putting the court in possession of the

atest judicinl tests, whereby it could accurately ascertain
the present legal value of the earlier cases.

But the ar7ument addressed to the court in Anderson’s case,
was differently cast. It commenced with irrelevant authori-
ties, nearly five hundred years old, about Calais, and, after
discussing whether the English Court of Queen’s Bench had

ower to issue a certiorars to Berwick, or & Aabeas corpus to

reland, Guernsey, or Jerray, or other prerogative writs to the
Isle of Man, and other British dependencies, this important
case was left by counsel fur the decision of the court. Nut a
single act of parliament either of the imperial parliament re-
ln.tmg to Canada, or of the Canadian leginlature, as to the con-
stitution, jurisdiction, or procedure of its courts of justice,
was cited ; omissions the more remarkable as their citation
would have saved the Court of Queen’s Bench at Westminster
a ?ut desl of unnecessary doubt and difficulty, and prevented
it from assuming a jurisdiction which, it is feared, will be not
only opposed by the Canadinns, but establish an evil prece-
dent, and tend to unsettle the amicable relations which at
present exist between this country and her North American
possessions.

The argument bad not, however, proceeded far before that
very learned judge, Mr. Justice Hill, wishing to rightly direct
it, called counsel’s attentiou to the stats. 14 G. III. c. 83, *“ An
4.ct for making more effectual provision for the Government
ot the Province of Quebec, in N. America,” and the 31 G. I11.
¢. 31, which divides the province of Quebec into Upper and
Lower Canada; the citation of which by the learned judge,
showed clearly that he wished to be infurmed how far recent
statutory enacturents had affected the jurisdiction of bis court.
Bat all the information he got from counsel was, * that the
latter statate treated the province of Quebee, which compre-
headed both Upper aud Lower Canada, a2 a colony and pos-
session of the crown of England.” Not a very profuund
obeservation, and certainly one not at all complimentary to the
Jjudge, who had the act of parlisment before him.

After the customary pause that usually follows the answer
of a judicial question, the counsel, #till persevering with the
original acheme of their argument, cited *Vatson's case, 9 A.
& E. 731 ; Vattel’s ** Law of Nations,” B. L ¢. 18, p. 210; 2
P. W.75; 3 Bac. Ab. 424, 5th Ed. tit. Habeas Corpus; Rexv.
Cowle, 2 Burr. 834, 855 ; Grotius de Jure Belli ac Pacis, b. ii.

9; R!smer's Faed., vol, viii. p. 15, Lond 1709, vol. iii, part
iv. p. 135, Hague, 1740; Campbell v. HaR. Cowp. 204: and
were aboutz 10 procced further, when ancther learned judge,
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Mr. Justics Crompton, with characteristic acuteness, hiroke in
upon the argument, and called attention to the real point in
the cama, maving—'' You muost make out that this eomrt has
concurrent jurisdiction with the courts in Canada.” Where-
apun Cuckburn, C. d., also ohserved —* You must chuw thet
this court has the power of insuing the writ into n posse«siun of
the crown, in which there is not only an iodependent legisls-
ture but un indepondent judicatare.” To which the lenrned
counsel replied Ly way of petitio principdi, as fullows:—** The
faot that Canuda has buth nseparate legislature and judicature
maken no difference. The ruperinr courts in Englaud hase s
concurrent jurisdiction with the courts in Canada, as to issuing
writs of Aabeas corpma;” and immediately referred to canes
abmut the Isle of Man, R. v Crawford, 15 Q B. 613 ; the stat,
5 Q. 111, ¢. 26; Carns Wilson', enve, 7 Q. B. 984 (about Jer
sey), Dudd’s caze, 2 DeG. & J., 510, 8. C. 4 Jur. n. 2., 201
{atwo ahout Jersev), and in ez pirte Lees, Bl. Bl. and KL, 828,
S C.5dur., u. & 333 (nhout St. Helena the writ being refused).
At this juncture, Mr, Justice Hill, who during the citativn of
the last mentioned cases had evidently been pursuing a train
of silent reasuning, remarked, * When writa of corpus
were issued to Ireland, there was an appeal {rum the courta
there to this court;"* and Cockburn, O. J., immediately
stated—* Lord Campbell reems to have had considerable doubt
whether, in a case like the present, the weit of corpus
could be isaued. e said {El. Bl x El. 83}, 8.C,, 5 Jur. n.s.
334)—" It wan not at all explained in what manner our writs
of ervor, certiorari, or Aabeas earpus could be enforced in such
dependencies’ 't and, after & few observativns in reply fruom
the learned counnael, the Chief Juatice reiteraved—** The ques-
tion is, whether the issuing of this wril 1a net beyond the ambit
of our jurisdiction, and whether (he right of tesuing the writ is net
vested in another jurisdiction ; that s, in the courte of Canada.”
To tbis cuunsel made reply by erronevusly infurming the
court, that—** The coloaial courts in Cunada are establisbed
by charter of the Crown, sanctivned by thu Legisiature, and
further stated that the party (Andersun) was not in custody
under the commitment of any court which had power to try-
him ; nor was the cuurt asked to interfere with any judgment
or sentence of any court, but that the party ( Anderson) was
io custody ander the warrant of a local magistrate.”” Cock-
burn, C.J., having here obeerved—* I is a serious guestion
whether we should aliempt to exercise a jurisdiotion which we have
no means of enforcing ;” the argument ended. The judges re-
tired, and upon their return into cvurt—

Siz A. Cockaurn, C. J., ssid}—* We have carefully considered
this matter, and the result of our anxious deliberation is, that we
thiuk that the writ ought to issme. We are bis of the u
nience wAick mey result from the exercus of suth a surudiction. We
are also senzible that it may be thowght incomerstent with that higher
degree of colonial indeprndence, both in legulation and judicature,
which has been corrred mio effect in modern times wrth hoppy results.
At the same time, in establishing local legislative and judicial
authority, the legi-latare of Great Britain has not gone so far as
expiersly to abrogate any jurisdiction which the courts in West-
minster Hall p of issuing writs of Aobeas oo to any part
of her Majeety’s dominions; aud we find that that jurisdiction in
these courts has been asserted from the earliest times, and exer-
ctsed down to the most recent. We bave 1t upon the suthority of
Lord Coke (2 Inst. 53), Lard Mansfield, Biackstone, and Bacon's
abridgment, that these writs of Aabeas corpus have heen and are
to be issued into sl the dominions of the orown of England, when
it is suggested that one of the Queen’s suhjecta is illegally impri-
soned. Aund not only bave we these authorities in the shape of
dicta of eminent judges, and aesertions of text writers, but we

® Tha learned judge was quits correct. See Mryer v. Srnand, 2 . Wms, 251
clted post, p. 49.

1 Sec also Brac. Lib. 3 vol. 108, 107, par. 4 & 5, cited poef p. 57.

1 We give the judgment s cxisnm. 2ot only he-ause It is 3 uwdil ane tyreenrd,
but becruse this article nhould vet, for obvioua reasous, gv fofth $0 the world

without it



