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The essential basis of other decisions is that the words of the
Provision now under discussion imply that “the defect must be
one which the employer has a right to remedy if he does discover
»30d of a kind which it is possible to charge a servant with the

duty of setting right” (). A corollary of this doctrine is that,
\

1t

‘:§§:"“ ha‘{ing authority to make it a part of such plant. Jones v. Burford (Q.B.D.

Wag dl Tu"nes L.R. 137. A complaint of which the gravamen is that the plant
the o efective is not sustained by evidence shewing that the plaintiff, a painter in
hig fompl"y of a firm of contractors doing work on a Government building, asked
offic; rle.man for a ladder; that, being reterred by the foreman to the Goverpment
the (.0 charge of the work, he was told he might have a ladder belonging to
so defove-mment ; and that the ladder which he thus obtained leave to use was

SClive that it broke under him. Perry v. Brass (Q.B.D. 1889) 5 Times L.R.
def;nd € court relied mainly on the fact that the ladder did not belong to the
Nothiy, ants, bu.t Denman, J., also laid stress on the fact that their foreman kneyv
evideng about it, The correctness of this decision under the particular facts in
Sion o C€ seems somewhat dubious, as it may fairly be argued that the permis-
shoylq : Oreman to use whatever appliance a designated person may supply
Plan,, '2Ve the eflect of making the appliance actually selected a part of the

Mas(sd) Engel v, New York &c. R. Co. (1893) 122 L.R.A. 283, 35 N.E. 3547, 160
Mapyp % holding that a railroad track owned, maintained and repaired by a
i‘nvitaf.'c Uring company, and used by a railroad company only under.ahcence or
Pany,s‘f"“ to deliver freight under a contract, is not a part of the railroad com-
. ways.” Engel v. New York, P. & B. R. Co. (1893) 2z L.R.A. 283, 35
Hol;nse'”’ 160 Mass. 260. In delivering the opinion of the majority of the court,
Sense ‘:’ ©» said :—* We think that neither the language of the statute nor good
he caq Ould permit us to hold an employer liable under the act for defects which
While ot help, in a place out of his control, to which his employés once in a
the tramay be called for a few minutes,” A railroad company that only goes upon
Over ; CX of another under a licence to take cars therefrom, and has no control
ter, 'S not liable for an injury to an employé caused by its defective charac-
A gag crask V. Old Colony R. (:1 - (1892) 156 Mass. 298, 34 N.E. 6. An employé of
i OMpany hired to remove gas pipe from a trench dug by authority of the
Do right to expect his employer to shore the sides of the trench or make
er \aN it was, for he must be taken to know that his employer had no con-
loc W Hughes v. Malden & M. Gaslight Co., 168 Mass. 395, 47 N.E. 125.
Unjc; alt'on of the tracks of a street car company being determined by the
for jis ga authorities, it cannat be charged with failure to provide a safe place
Unlegg itof'd“CtOP. for the reason that there is a tree close to the side of the car,
Waz, ZISs ewn that the company had a right to remove the tree. Hallv.
d?CliVit S. St Ry. Co., 59 N.E. 668. The want of a fence at the top of a
his placy at one side of a public street used by the employer as an approach to
Diamo ZOf business, is not a defect for which he can be held liable, Strude v.
R. ¢, lass Co, (1895) 26 Ont. Rep. 270, (following Engel v. New York &c.
Pub“c’sts“Pra). iscussing the question whether the defective condition of a
3 defeqr?et Which was used by the employer in connection with his business was
EleOye na ““way used in the business,” within the meaning of the Ontario
Upop, thers Llability Act, sec. 3, sub-s. 1, Boyd, C.. said:— ¢ Light is thrown
Map sha"‘“‘:ope of these words by sec. 6, sub-s, 1, which provides that the work-
ied oot be able to recover unless the defect arose from or had not been
is"“’mg to the negligence of the employer. That means some defect on
mes, Or on a place over which he had control that could be made right
) emp,op OYer.  Such is not the case in regard to a public street upon which
"€ pare g"gr had no right to construct a fence or barrier as is here suggested.
Porg ion of the Street is higher than the other, but it is the business of the cor-
or be x the city to deal with the alleged defect in the interests of the public,
Posed tqo action by injured persons.” A coalmaster is not liable to a ser-




