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-lor storage of certain goods.

.James v. Guftin, 1 M. & W, 26; 2 M. W, 653,
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The fifth objection is, that it does not appear that the rate
is sufficient for the purposes of the by-law, according to the
return of the financial year. We think some ground should
be brought before us to shew that it is insutficient, and that,
this not being done, we shoald assume its sufliziency. {t was
hardly meant, we suppose, to ask the court to make a ca'cu-
lation in order to determine the question,

The sixth objection is, that no special rate is directed to be
levied in each year for the paymeut of the loan, Tha reeitl
states, < that it- will require the anaual rafe ot 2id. in the
pound” to pay the interest and the piiucipal, aecording to the
requirements of the statutes: ard the foarth sectivit cuacts.
‘“that a special rate of 241, in the paund shall be 1aised for
the purpose of paying the s.id sum of £10,600, with the
interest hereon, and the proceeds of snch special rute shall be
applied solely to the payment of such debentuses and the
interest thereof, unti! the same be fully paid and dische
The statate 14 & 15 Vie. n:akes the preamble o o
essential part of it, and requires the ruto 1o be raise ) un iy
to be recited. When this is done, and then the rate is after-
wards formally imposed, aud tu: the pumose of rpaying
principal and interest of a loan which is to ke discharge.
within twenty years, we think'we may consirua the whole
together as imposing the special rale annnaliy, thongh the
word annual is not used in the section.

The seventh objection has been already answered in
noticing the third.

On the whole we think the rale must be discharzed with
$0sla.

b

Rule discharged.

Howwuanp v. Brown.

Contract for sale of flour f, o, b—Liability of vendee for warchouse charges,
{13 B. R. Rep. 199.]

Qe E. in February, sold defendant certain flour to be delivered in May follow-
ing, f. o. b. (meaning free on board the vessels which were to take 1t from
Hamilton,) The flour was delivered in May, but defendant had no vessels
then ready, and E. stored it with the plainud subject 1o the defendant’s
order¥, payiug all charges on it up to the eud of May.

Hald, that the defzndant was liable to the plaintiff for subsequent warehoase
charges up to the time of shipment.
This was an appenl from the County Court of the county of
Wentworth. It was an action of debt brougit to recover fees
Plea—Nunguum indebitatus.

The plaiutifl below obtained a verlict for £22 1-. 84,
subject to the opinion of the court. Upon argument of the
points reserved judgment was given for the pluitiff, aud fiom
this degision the defendaut appealed

Springer, for the appe!lant, cited Wilmot ». Wadsworth,
10 U. C. R. 5945 Proudfoot v. Audersun, 7 U. C. R. 573;
Bentall v. Burn, 3 B, & C. 426; 5 D. & R. 284, S. C.; Farina
0. Home, 16 M. & W, 1. 20, 20 Eug. Rep. 524; Siory on
Bailments, sec. 539; Beckeit v, Urqubair, 1 U. C. R, 1838
8. C.

The facts of the case were sufficiently stated in the judgment,
Burxs, J., delivered the judgment of the coart.

We are at a loss to see how any doubt could be entertuined
in this case. OUn the 2uad of February, 1854, Mr. Ewai,
through a broker, sold 4,000 barrels of flour to the appellant,
to be dplivered in May following, f. 0. b., meaning free on
poard the vessels which were lo transport it from Hamilton,
The confract was lo pay in cash £1,000, and £3,500 by
promissory noles payable at the time the flour was to be
delivered. The same day the appellant paid £1,000 11 cash,
and gave his prumissory notes according 1o the contract. The
flour was delivered according to coutract at Hamilton in the
month of May, but the appellart had not vessels there to put
the same on board. It was proved that the flour was put into
the respondent’s warehouse subject 1o the appellant’s orders,

and Mr. Ewart paid all charges upon it up tothe 31st of May.
The flour was not all shipped until early in August. The
argument for the appellant; that he is rot liable for the storage
subsequent to the 31st of May, and that Mr. Ewart is, if
stotage can be collecied from any one, proceeds upon the idea
that the contract of Mr. Ewart is ncet complete until the flonr
13 actazlly on beard the vessel, and that it lay in the respond-
ent’s v archouse subject to Mr, Ewart’s order.  That question
depends upon the ¢ n of the bought and sold note,
and net upon tho br *s opinicn of whal was or was not a

¢ thine jor flour to remauin in siere. The bought
note is that the whole guantity, dividing it into
,shiadl e deliverable in the fivst, seeond, aud last xeek
in May, wvee on board.  The veller, Mr. Ewart, had accom-
ptished all he conld do, and had tire four ready to be put on
board by the 31st of May free of charge. for he had paid all
Ioth ttime. hen at whose risk was the floar after
af May ? The apyeiiunt was bound to furnish vessels
v to rezeive the flo v the thme that Mr, Ewart was
id by the contruet (o deliver. The obligatice to receive is
th tie oblizativn to deiiver: a.d if the selier be
ready to deliver, and dees ali lie ean for the parpose, but the
huyer is ot ready to receive, the risk must remain with him.
(e question depends simply wpon 1he coustruction of the
bought and sold note, and upon the evidence, whether Mr.
Ewart had complied with his part of the coutract; and we
must say we entertain no doabt he did comply with his con-
tract, aud that the flour remained in the wareliouse at the risk
of the appellant after the delivery there and charges paid.
The property beinz that of the appeliant was liable to the
charges of the warehouse keeper alter the sume becams
appellaut’s property,
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Appeal dismisse.l, with costs.

CHANCERY.,
ABRAHAM 9. SHEPHERD.
Practice—County Courts.

A defendant on moving to dissolve an injnuction 1ssued froma County Court, 1
not bound to have tie proceedings returued to the Registrar, from the County
Court office.

[4U. C. C. Rep. 260.]
This was a suit commenced in the County Court of the
county of York, to restrain waste aileged to have been com-
mitted on lands of the plaintifi—and a motion was now made
to dissolve the injunction so issued, by
Mr. Morphy.for the defendant.

Mr. R. Cooper, conira, objected that there was nothing
before the court to warrant them taking cognizance of this
matter—the claim and other papers still remaining on the files
of the county court, which it was the duty of the party moving
to have had returned {o this court.

The court, however, thonght that a defendant is entitled to
make this motion, without having the papers transmitted to
thi- court 5 that was a daty imeumbent on the plaintiff, whe
tizs been regulatly served with nutice of this application,

STEVENsON v. HUuFrMan,
Practice—County Court.

Where a plamtiffin an injunction suit, instituted inthe County Coart, desires to
exiend the injunction, it is his duty to have the pleadings and papeis in the
cause transm:tted to this court befoie the mution is heard.

A notice of motion given for a day which is not a regular court day, unless
leave of the court be obtulited for that prirpose, is a void proceeding, ‘and the
pariy served need not allend thereon.

[¢U. C. C. Rep. 318.]
This was a motion ta extend an injunction isstied from the

County Court of the Uuited Counties of Frontenac, Lennox and

Addivgton, the period for which it had been granted by the

judge expiring either on this or the following day. The notice

of motion had been served for the Satarday preceding, the
court having appointed a special sitting throughout the week



