
ftind the ordor of adrminis9tration of justice in botlî thcse king- rotorui wnîild, I venture in think, baoxe tan unwiee ; and thînt
donte. Ile diii fix nînst of our floring liy crectingç of the chni- the Lord Aelyc'nto lins doneclicttcr 1)y bringing ini his bill,
ccry, ando the hrievcs thîcreof, whîich wre the fixed teliorn of iwhich instead ol being hiRtile tii thni repi-oach (tu% sorte mîiglit
ail the suînmotises hefuro the ordinary courte, a8 thîey yî't tire "'y of lbeisil a inero aissimnilation or ci> p of tic Etigl<shî prac.
ini E'nglhînd, and witbeut theni no suit con be comiîceil' iî Ue, inny Ibo more correcthy andIuetty îecribed as n ttempt
the Court of Common 1lens, which if; the bout proper judlica- te re-itorc the oh! Scottisli prncedtre of tho fifteenth century,
turc ci' thu Cornron Lanw of England, whiclà brieves they whilo Bub3tantially retoining in the practico of the Court of
enlarge by deolarations oxtending the monte i the seoerni Session tilt thnt je valuablo in> the sysein wlîîoh vras originally
special matters and it behovcd aise to bo so writh us, tilt the obtained front, as 1 bave aiready 8hown, Dot an Eng Ieh or
erection of the Cohlege of Justice, whorein the clcrks or ivritere Seottishi, but a Frech source.
to tho signet wore entrusted with the forms of suzuionse8 and Thit§ %vii appear froni a brief cxaminntion of tho bill itself.
diligencie8." Titis curin. parlinineuti wus folloved by the It sotsi out witlh repealing no legs thon soventeen Acte of Par-
Session, commonly known an the oh! Court of Session, îvhich liament, froni tho 48 Gco. MI., chap. 51, te the 22 &t '3 Vict.,
aFoin in its tur> was oucccded by thic liy Council. Tlîtse c. 7, by' which, more oîr ie8s, the exi8ting practice of the Court
thIr, tribunal@ fornied, of thcir respective periodR, tue Suprerne of session ie rogulnted ; and it makes, as its lending feature,
Court of Seotland, and ioi evor auch thîey may have been, as two g~rand divisions of actions, namnely, firet those whîîch may
it is reasonablo to suppose thiey were, improvornentsi on caci bc tried by jury or otherivise, very muet% according te tho plan
othcr, thoir proceduro appears to hmave been 8ubstantiadly thant that prevails rnt law in England, and which, 1 repent, thora i8
deseribed by Lord Strir, and whieh was in it8 Ieading features every roason for helieving wars the practice of Scotland on-
the saine as prevailed in England, and vrlich stili reguintes oiently; and thioso which require a procedure corresponding
the procedure of thc English Comnion Lr Courts. But lot tii that whîich prevaile in tic English and Iri8li Courts of
it not thereforo bo siîpposed thiat sualit Ld Soottit;li practice Eqluity. Thie bill, ovon in stating Queh a distinction, marken
lecogni8ed, ris the Englîsh systern now does, a distinction bc- us0 of tho En gIish technicnl ternis, and 1 was really, on fir8t
.wcon thc proceduro at law and in equity. It did no suoi peruisal of ir, muliucd lai think that it might be rend so as t'o
Lhîiug, Der Nva8 their nuciently suoh distinction in Englnnd. favour the saeranceocf Law front Equity, and at a time when
Thint it ivas se thîcre is shîown in a very interesting and rible it; is the policy and tondoncy of ail Law reforin in Englanri to
ruanner by n paper ivhich I Iiad thie ploasuro of hiearing rend put an end tu Uic distinction-a pelicy and tendoncy remark-
lieforo the Juridical Sooioty of London, by tic preont Lord ably illustrated by thc spechl of the Lord Chancellor te which
Chancellor in 1855, wlicn Solicitor-G encrai. In this paper lsi8 lhave referred. On a, cscr examnination of the bill, however,
Lord8hip expresses himself strongly againet the separntc sys- suchi an impression hns been removed froin my mind, and, in-
tem, =n ho observes: -IlTheorulesand maximeof theComnin deed, the fact that the saniejudges, and tlîc saine Courts, arc
Law vrerc se brond and comprehensive, timat thîoy ndmitted cf te administer bcth florins cf procoduro, i8 a suihcieut an8wer
being made thc busis of an enlarged systein ofjurisprudence. te the objection, if made. it mny taire soine time befor.-% the
A portion of the Statueo of Westminster the Second (13 Edw. judges may easiiy accommodate themeselves te suit a now sntc

1.) as pnssed with a vbow cf offecting tbis object, and cf ex- cf thîings ; and they mn ybh troubled witb the saine difficulty
ponding thie niaxinîs of the Communa Lnw, se ris te render it wbich, 1 understauîdi, as; beau experiencod ini Ameriea, in
applicable te thenîaxirnsofanndvancingstnteofsooiety. For -.gaverai States cf whîich th'e distinction between Law and
this purpose, noir irits vrere direoted te ho frnmed, as new Equity lias been abolishied. This defcct, as it may ho cnhled,
occasions for remedial justice rre8outed themselves. Azid il lias beon candid)y pointed ont by n Amierican lnwyer, £Mr.
thiieliad heen fully actcd ou, t , Lawr of England nîight have Theadore Sedgwick, known tob thîc profession r.s the author of
been matured into a uniforin and compreliensive systeru. *For' "T[he Meenure of Dzrnages." AI]udingtW tho Jeov York code
it wns jîîsUy observed hy one of the judges in the reign cf of proceduro Mr. Sedgwick, in a letter lie addressed to an
Ilenry Vi., that if nctions on the case !iad been allowed by Englisi friend, iu 1859, and which lias since been mode publie,
courts cf law'ns ofien as occasion required, the irrit cf 8ub- observes : I have little doubt that you w<iii before a great
poena would have been unnecessary, or, iu other words, there vhîile corne tW it" (ho is spenking of the fusion of Law aud
Ivould bave been ne distinction between courts of Inir and Eqîîity), "1as vo have. WVhîen you do, 1 thinir you w<iii findt,
courts of equity, and the whoie of tlîe present jurisdiction cf ab wre have, thnt. the grentest practical diflloulty in effectintg
the Courts of Chnncery wouid have beon part of the ordinnry the change is te drnw the lino between those cases whichi are
jurisdictien of the courts of law."' The Statute ofEdwarrd haro triable by jury, and those whicli are net. T[his lino iras, for
referrod te by timo Lord Chanîcellor iras passed in the yejar al], practical purposes, drawn waith us, as it is with you, by
1285 ;and it concludes in thieso termis -" Morcover, conceru- the distinct organisation and procedure of Lawr and Equbty
iug the st-atutes providcd icheretelaiefaildhl, andfor remedies, tribumnts ; but whcn '<ve created onhy eue set cf tribunats,
]est suitors ceming te the King's Court sheîdd dep)art fri*,o abolisiod ail distinction betvreca Common Lawr ar-' Equity
ilhence wilhout rerndy, they shahi have weils provided in tlheir ploadings, and melted down hbis and declarations jute a cent-
cases." In fact, tie Statute coutemplated tue very procedure plaint, w<e found thînt wc hiad saine hificulty hiow te clasbify thc
described hy Lord Stnir. But unfertunntely, ris ive ail know, case& îvhich should go tW a jury and those wlîich shiould pro-
things took n differeut course, and equity was conipelcd te perly ho tricd hy anjudge ; and tlîis lias grcntly purplexed us."
interero whore tho ordinnry tribunats of thc country rcifused Parlhnps àt would Dlot ho easy Wo dellue more clear y than tho
redrees-tlic injury to the legal schiolarship of thc profession bill ducs thme two classes of actions ; and it i8 onlyV tW b hîoped
being not less thon the wrong done te the peuple. Ilappilv, thiat thie Court would net be long euîbarrassed by the difficulty
it was othcrwise in Scotland, and ire have evory reason te ho. describod by MAr. Sedgwiok, and thint it will gradually acconi-
lieve thînt tue oid Scottis> procdure '<hîicii I have described iu modato itself to tue procodure. For a tiue, tou, it may ho
tic vords of Lord Stair would have still regulatcd the practice anticîpatcd thnt, the working cf the bill nay ho sumewlint im-
of thc miv liore, ]bâti it net been for the circumsrances irhiohi peded by a prelhminry discussion as te <vhcthîer c fîaota of
led te tic establishmeînt of tle prosont Court of SeQgiuîn on the a case fait under one chags of action or the otlier.
model oif tho Parliamtent of Paris in~ 1532 ; and wlîoqe coîirý AR te thie irst class of actionîs, Uie proceduro i t o cnc-
of admîinistration, distiuguislied as it is bv îniît'i thiat is itarnod parativcly simîple anxd surnrary. 'lhiey are te, ho comnîencod
andI phîilosophîie, bas been retarded-I liad nhrnost sid dis- hy irhat is cailod a sîiînions, îvhii resomles, as neariy ns
rfigured-hy a sybteni of plcadingand uicthod of trial , t tecifeet îîî:y ho, the English ivrit, but îrhicli also beirs souteî coîrres-
cf ivhmieh it bas long boon the uiiceasing offert cf hegisiation te poudence to the anoient Soottisli brieve, cîîmmanding the
counterr.zt. 'l'o have further pcrscvered in such patchwork dofendatit or defendants withîn a certan i îîmber of daye alter
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