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Ihf f tfi-i't 01 inlro<ltirlni( il, or inakini^ it Itwlnl for Dif

.fiid<« lo i<«iit Writ* under it, lo ttiit »!(rlii'<i<ii\ of Uii>

Hr0vlnrl.1l ()r<(in«nce of 17HI, wliicli, beinf ne.irly 11

lr.in«'ri|)t of Ihx Ntatiltn of CharlM, m*y hitvr iiiViMi

ri^e to llie rnmal meittioii of i( M I'imnri in ih« clanno in

qiieHtion. Yet, if it v/<>re Inw in f'.inadn, utill it doe«

not lull iniilor the wnnlnnf tlin |irorltn, fur it ii noithem
M.ilille of "f;re»t Britiiin," or of llio •• I'nitud King-

dom,'' lint I1 • Slatnlo of ill* Kiniftlnmnf Kixf/unW, loritl

iri iln niilnre, urtd never wh« Inw in ('iiniiila, nor ia llm

«lii(hti'»t ^illusion ni^idw to it in thf I'mvinrlal Stalnlt

4iil)V'i|ili'ntiy ihiMfd in IWI, the I Oao, 1, eh. N, where-
in more ample powetf arn ennfcrred upon Ihn Jndirci to

Krnnt, i«!itii>, and determine upon VVriti of llalmu Cnr-
pti% ml »itlijliirndum in raeiition time, nnderthn Ordinancff

of l7Ht, and repealin); enrtain nioviiioiiit uf the Jiidtca-

ture Art of I7!W.

The effert of a iin«nen(il'm of the tlnlmu Curpun Art
it not in iiHnlf to enalilft any one to impriion •imperled

perwint, witlioMt trivinK any reason for 10 doini;, but it

prevents pemnns who am committed, upon certain chaises,

fiD'ti l> 'liii; hailed, tried, or diiclmrafed ^r the timv of the

iiii<ipi'niion, except under the provi.iions of the sitxpendin^

Act. Ic.ivinx, however, to the Ma(i»tratn,nr pernon cntn-

inittinf{,(///i/i«i'c.«;>on^i/ji/tfi/ altcndiii); an i(te)(Hl imprison-

m nl.

Ii \* the happiness of our Constitution, fai MtirkMnne

Well expresses it,) that it is not left to tne Executive
power lo lieterinine, when the danger of the State ii lo

threat as to render this measure, (eonlinement of the per>

»nn ill iraol) expedient ; for it is the Parliament only or

T,ry,it(itii<,' pinrrr that, letirnfn^r it see.t prnper, can autho-

rise the Cmwn hy snspendini; the Itafifan Curptu Act for

a fhort and limited time to impriKon susprclfd permnn
without pivlni; iwr/ rfiitrmn fw so rfoincr. In cases of

er/remr enierircnry, the nation parts witli its liberty for a
iiililli; in order to preserve it for ever, (a)

The Ordinance of the l^th November is but a transcript

cfttit! Ordinance of the 2Hd April last, 1 Victoria ch. 'i,

which ordinance came iinilcr the considerstion of the

"iral authorities in Kngland, and even of the Imperial

Tarliaiiient, in the discussion which took place respecting

thii orctinance relatinn to thn banishment of curtain per-

sons to P.ermndi, and had any doubts been enff rtained of

tU leiralitv, would have been disiillowed with thn Earl of

I)iirhani's ordinance in that behalf.

The illegality of this ordinance of the Sth November is

likewise on the fcrnund that His Excellency conld not le-

iTaliy anticipate the period fixed by his proelamatiim for the

meetinir of the Special Council and summoned it to meet
at the city of Montreal on the Pth day of November, any
law jiassed Iry the Governor and Council on the 8th, must
he utterly null and void.—To meet this objection, it is,

barely necessarv to consult the ImperiftI Statute 1 Vic-

toria ch. n,which does not impose, upon the Goycrnor, the

necessity of i'suins; anv proclamation to summon the

Spi'cinl Council, and if from courtesy, the personsresidiiii,'

at a di.ftancn from the present scat of Government, the

formality of a proclamation, instead of a circular letter, or

other mode of callinsr them from home has been observed,

it can In no wise vitiate the prnceedlnfp. The Council

are nnt bv Inw allowed to initiate hills, but to ^ive or

withnid their assent to such bills as the Governor may
from lime to limn think tieht to submit to their conside-

ration. It is matter of notoriety, that Sir John Colbome
was ohlijrnd Intake the field on the Jhh November, aeninst

persons who were then in amis nttempting to snhvert

Her Majesty's finvcrnmcnt in the Province, and thonce

the necessity of submltlinsr to the Special Council on the

Sill llie ordinnnce in question.

fliit to revert to the caSc of the prisoner, /oftn Teed:—
by his own shewino; it appeats ne is detained in the

common gnol at Quebec, charged with suspicion of high

(a) I. Ul. Com. 186. Colcrid(«'i E<i,

Irenion, hi« rommitnient bears d.il* in Novsniher IKbl.
Hy the lirkt lUuaa uf tki ortliunnfl* In ijUMliuit Uii«

ri.(hl ia taken swiiy absolutely Ihim p«nons so dvUiMil
to have it writ of Hittieas Coruua, whelhi-r rlMNteil by
them u u prerogative writ isauinK *' lomimm litw, w in
I'irfiK iijmtf ilatvU " lor lira b«ll«r ateurinK Iha liberty

of the auhjuct," inuiU bal'ura the |tii.si>ing of tlie orilMiaaoff

Ihu worda of it hainx, that all peiwiiM who aiu ur aliall ka
in prison, or sUiarwika In cnatudy ii> this Fin*inu«,«t or
ii^Hi tha day of makiuK and pasHinit theraof, or nfUVf
hy miy warrant for any of lli« AirvKuinc utTnnces, may
Im di-l.iined in safe cuatody without bail or nminprli*
durhiK the contiiiUHno* uf such ordinancu, and no Jud^fl
or Jiiitica of the Pence shall, liurt/y,' *im:A rmWintMnMy
bail ortry any uerson or peraona ao committed, wilboiil

an otijer from tlx (iovainor willi the lulvtca autl coMoiit
iif the Executive Council of tlia Province.
The suspensimi of thn ordinance 'it Geo. III. ch. 1^

conttiined in the second ilaHin, was by no moan* ntoas-
sary for the luirpoM of depriving peraaiieso conlined from
tliii bonelil of II writ of Halitiu Cnr/nts—iht rlitrt object
of that clause appuius to have beau to Ax and linnit lh«
time of thesns|M'nsii>n tu Ihu flrsi of Juiieiiaxt, and like-'

WISH to prevent haraasing anils at law, from beini< brought
axniixt IIm ministers uimI ullicer* of justice, who nii|||hl

rei'uio to grant wriU of H«t)ta» Corjmt, nndef the enact-
ments uf the tlrst elmiee.

It has been argued, that thie Court ia bouiMl to isMi*
the writ of //<i/>«tti Cor/n/f, and lo cause the prisoner to
Ih! hroiiKht before it, and to exainiM into klie Krounils cf
the commitment, even tho' it kliuuld not have the power
to lilierate, try, or admit to bail, persons so accused. Tho
lollowinf; autnorities will siillice lo shew the opinions of
the Courts in Eugland und uf the United iStatueon tlut
point.

It is not compuhnry on tlte Court or Judge to jtrutt tho
writ n( Iliiheii.^ Cnrpm.— \,m<i Kenyon indeed once said io
F/oH»er's case, (a) " We were bound lo graat this Uukea»
*• Corpus, hut havin)( seen tho return (eemmitled by tlio
" House of Lords,) we are bound to remami tho defendant
" to prison." lint tliiii tvppiintU MifnUiim lo ia«ue a
IMena Covjmt thne iitetfectuitllj, rmi only exist wh«ro
the commitmriit is so gtiniral, that the Court ca«no< ibioto
its real ocriutmn from the Irrmt in which it is vordfdg
" for the Courts are not compelled to awaid it without
" some reusofuililt ground is shewn for their interference.
" If it were otherwise, a traitor, a felon under sentenco
" of death, a soldier or mariner in the King's eervice, •
" wife, a relative, or a domestic confined for insaaity
"mi)?lit obtain a IcmpoKiry enlargement hy samg out
" a Habeas Corpus, though buIi' to be remanded as woA
" asbrouu;ht up on its return." (A)

Sir Edward Coke, Chief Justice, in 13 Jar. I. did not
scruple to deny a lialieos Co)-piti to one confined by tho
Court of Admiralty for piracy—there appearing, "po»» hiu
own shfwinfr, supUv-rit grounds to confine him. (e)

In the case of the Kmt; vi, Hobhause, who was com-
mitted by the House of Commons for a breach of pri-
vilei,'e, Hobhouse applied to the Court of King's
Deiicli for a writ of Habeas Corpus, and in con^
sequence of Lord Kenyon's dictum, which hu be*
fore been noticed, It was granted, but Abbet, Chief
Justice, in delivering the judgement of the Court,
said, " The Court has power to grant a writ of Habeat
" Corpus, but whether it be granted tmder the Comnen
" Lav Juri*dicti(m, or under the Statute, thoro ought
" always to be a proper ground laid before the Court to
« justify it in granting the Writ. It is not to begrmttd
« as a mailer of course and at all eventi. The parly
" seeking to be brought up by Habeas Corpui must

(n) 8. T. B. 82.*.

(ft) 1. Cbittv't Crim
8. fil. Cooi. 113.

(c) S. Bl. Com. ISS.
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