
McKIXNNON v. HARIeS.

-T''le Commissioner w'as justified in concluding tbat upon the
evidnice a(ldueed it wouid I>e verv iinsafe to find against the
validiîty of Montgoniery's claini....

Appeal disiiiissed with costs.

OSLER, (JAItIW, MACLARENý, rind MERIEDITHI, JJ.A., concurred;
MEaEnviTi, J..., gix ing bisn views in wvritiuig.

OCTOnî:n 30Tri, 1909.

Me[KINNON v. HARRIIS.

Trssand Trustees-Land .llleged Io have been Purch-Iased by Jh'-
fenidant as Truslee for Jlaintiff-Pa-roi Evidence Io Estalsi
(Con trac t-Insufficienicy-Slatute of Frauds-Failure of 1'roof

-Findngsof Trial Judge-Appeal.

Apua byv the (lefendant from'itue judgrnent of the trial Judge
in faorof the plaintif! in an action for a deelaration that the
defendanit was a trustee of certain praperty for the plaintiff and
for pcifeperformance of an agreement to conx'cv thle l)r(pertv
to th(pl, ti! The factsg in evidenee wcre siluilar to tliose in
co]dstein v. Harris, 12 0. W. R. 797, dceided by the Court of
Appeal on appeai froin the judgmirent Of M UtEE, J., and nffirmed
by the 'Supreine Court of Canada.

Thie appeal was Iteard by Moss, ('AJ.0., OSLER, GAIitow, MAC-.
LAEand MEIIEDITH, JJ.A.
G. 1-1. Wéatson, K.C., for the defendant.
A.ý B, Morino, K.C., for the plaintif!.

MEREDITHI, I.A. :-The Goldstein case was deidcd upon its
facts, and Fo is not a case binding upon any Court iin mny other
case; this case mnust, therefore, bc deterniined upon its feets, even
if thie resuit be so unfortunate and discreitahie to the adlministra-
tion of justice that in two cases, in whichi there is no sort of sub-
stanitial difference in their facts, tiiere should, be dianuetrically
opposite judgmnents. Thore is no such means of ecaping any suchi
possible resuit as that which in Australasian, etc., Co. v. Smith, 14
App. Cas. 3.21, was, said to bo proper, that is. a new trial of the
two cases together.

But there if; really nothing in this case to justify any different
findings from those which were finally reached in the Goldstein
case. Going over the case, as independently as possible of any
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