
THE ONTARIO WEEKLY NOTES.

The appellant complained that the respondent had sold ai
was selling buttermilk and butter manufactured by hlmi fro
cream purchased by hîm.

The question in contra versy depended upon the coiistructi(
whichi was to lx' given to the agreement, and whether, accordùr
to the treconstruction, what wus complained of wiLs a b)rea<
of the repnen' ovenants.

Evidlenue was ledl for the purpose of. proving what, aceordiù
to the undi(er-standinig of per-sons ini the trade, was mevant by« ' nmii

busnes"and "dalirY bsns This evidence shwdthý
neither terni inicluded the purichase of cream and thie mnanufactu
fr-oi it of butterý or the sale of that commiodity or thepucaei
sale of buittew anfcurdb others.

it waLs arguciil for the appellant that the only eetinfrn-
that which -was ,ol, ixnentioned lai the agreemnent. was the. ic
creani business cridon by the. respondent; and thaL that w;
inconsistent with the îitention of the parties havinig been
exclude firomn t ie sale anyv part of the business, tint was. then heà
caried on by tic respondent at bis shop.

At firast sighit, this fact seemied to make in favour of tiie appe
lant' s contention; but, when it was explaiWned, as il. was in evideno
tint ice-creami is mnanufactuired fr-om ilk with somre oth
ingredfients added(x, the force af the apeln e onitenition wa gon
That contention alsao ignioredl the fact that the respanident wý
varry' ing on two buiiaath ilk bus,,ines.s andg the butter- al
icle-creamn business, the latter not being, accorling ta the undE
standing of persans i the trade, a milk business or. par-t of a loi

Anot-her important -i'ustn V as the fact that a butt4
inakinig miacinie was inchluded iii the plant, andi ilaeinjeryV un6
in tie repne t'sbsiness, and( that tint machine wasL, not taki
mver or- claimied by the appellant, althoughi, as ttue businless w%%
Sol as a going concerni, the machine, if tie appellant was riglit
hiis contention a-s ta what was purchaaedl, would have passed
himii. Tlii., fact that this mlachinle Wa)-S not includedl in tie purcaMu
but, wxas 14t with the. respondlent, indicatedl that the puircias. d
naot includle the. butter business.

If the. butter busines was flot puca ,the Sale of the butt4
milk, wich-I was a bye-product of the mianuifacturet of butter, w
,ot 'a br'each of tii. respondent's covenant.

Tlhe appeal should b. dliamissed with costs; but, ta preve
eontroversy, the order of disamissal shoulfd b.efa witil
declaration of tii. respondent's riglits in acordlance with1 t
abaXVe op)inionl, inchuding a declaration that hie was bouind by 1
covenaint not ta buy buttermillk and flot to seli any except'su
asý was' a bepoutin the wanufacture af butter- manufactux
l)Y hm
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