
DOW~R.27

whather the power oould ca-exiat ini M. with the fée) should nlot be conaidered;
and (3) that the widow waa nlot entitled ta dower; and that the objection was
not ivell taken.

In Re Cooper and Knorer (1920), 19 O.W.N. 27, a sirnilar deed wu5 Up
for interpret.tiofl, but in this case the vendor was the grantee in the deed.
The limitations were in fee simple, "ta bave and to hold tinta the said grantee
hie heirn and aigna ta and for auch ufes an the grantee may by deed or by
will appoint and In default of appointment then te hold tinta the sad grantae
hie haire and a, signa in fée simple." On an objection by a purchaser that the
vendra wife should bar dower, Orde, J,, held that the question wae too
doubtful for a final decision in the absence of the wile, who apparently had
not beau notified, and refus-'d ta force the titl. on the purchasar. Re Osbo>rne
and Campbeldl wua net cited on the argun'-.nt, but on the J'udge's attention
being called ta it subacquently, hi8 Lordahin adhered ta hie opinion for reasons
etated in (1920), 19 O.W.N. 123.

Althaugh Orde, J., was of opinion that the tact that the grantee was dead '

in the one mam and living in the othar in no way affected the principle invalved,
it ;a submittad that it is an important factai in eaclî case.

Taking Re Osborne and CarnpbeU firat, Although the Judga stated that
in the absence of the widow the question as ta the interprctation cf the deed
(on the point whether the power c'iild c-ext with Lhe tee) should nlot be
conaldered, hie Lordship held that Lh. pout3r waa well exercised by the wlll,
whlch certainly seems ta invoive a datermination that the conveyance to M.
ta such use as ha should appoint was a well drlawn convayanca to enabla the
granteo ta dc feat dower. It may be that hie Lordahip intended, flot ta dcjde
thit point, but morely ta re-state the argument cf the vendor'e counsal,
following it by hie refmla to consider the interpratation cf Lh. deed, and
declaring that Lh. wife had fia dawer because she did net appear ta alaise iL.
The. repart iu neithar full nor accurate enough ta ascertain clearly the grounds
of the daciuion.

Assuming, however, that acoording ta hie Lordship'e dictuse thê power
was well exercised by Lh. will, it does not follow, mn the writer'Lý opinion, that
dower wati defaated. The effeet of a convayance to a grantec in fée simple
to such usas as ho may appoint, is ta vest in hirn au estate in fée simple by
common law, the conveyane se operating: Savill Broikers Lid. v. Reth.fl,
[1902] 2 Ch. 523 ait U1. The. limitation in tee veste the estate in hise, and he
la in by the conînon law, and Lhe addition cf a deolaration cf unes doe flot
add anything ta hie estata. The uLmeest thaL can b. mad4~f it la that IL may
afford an alternative mode of conveyance La the siplé' grant. Even on the
interpretation of the limitations and habenclur (in this case) M. waa grantee
in fee simple, becausa, by Lhe habenduse, in defaut of appoifitment the. land
was liniited ta bise and hie '-airs. As thara was noa appointent during his
lite-Limp he died seised cf a legal estate in fae simple by direct limitation La
bise and hie haire, and ini defauit of appointnît, whicb astate waa capable cf
being diractly deviSd without resort ta the powar.

The naxt sep in Lb. cas is te ascertain the. conditions at the manment atter
his death, On the moment cf hie deatLi, his widow became ent-tled by law
ta her doNt.er, as he died seised cf a legal eatate, uriles the will wus intended


