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,,on was surety, on getting 6v,. 8d lu the Z. And
th'ît lit (Richardson) iras expressly held bound te
tice pliitiff for the remaining 1.3s. 4d. in the Z.

Thon Richardson kneir aise that hoe htuscîf
released Bruiteli front ail liability, reserving ainy
sccurîty hie had, and his rights also against afny
surety thore was ;but hie Las nu security, and
certainly none tbat was of any value to him,
after Brumell himself iras relensed-there was nec
mortgage, or lien, or collaterai documents which
bo held. lse baid no)thing, wlbtever but the in-
strument, on 'which Brumnell was liable, for tîîis
particular delit; sud hoe could nover hold that
against him. At thaît timo buo, hoe did not bold
this bond, for hoe diii net pay it till a long timo
afterward. Hloi bad hoe any surety fer this de-
fendant, Who iras riot to ho reloased ?

Su far s the bond iras concorned, tho plaintiff
iras expressiy discbargiug Brumeli fremi it ; aud
Richardson kuei l, sud concnrred lu it. But
irbether ho concurred or not, would have madle
no ditiorence, for irbatever the propor majority
lu numbors and value of thc creditors chose to do
would. bave hound Richardson and the plaintiff
toc, evrn agaiust their wil,

1 tbink bore that Richardson must have kbom
the plaintiff couid not qfter thi', relesse, and have
prosecuited the suit sigainst Brumell's ceusent,
for tho purpoSeocf ohttitnig satisfaction .against
hlm. And that hoe must have kuowu furthor thet
the plaintiff was prosecuting the suit soisiy for
the purpose of obtsiriîng s reoovery against hlm-
self os surety for theoremiuiing 13s. 14cd. lu the Z,
undor the express reservation, avbich was con-
tained iu the deed, of bis rights against sureties.
And that after suob recovery was bcdagot
himsef lie could not enforce any remedy against
Brumeîl, irbon ho sisu band expressly released.

-Neitber the plaintiff cor Richardson sbould
therefore hoe allowedl te enferce this judgment
again st Brumeil, bis delay lu applying for pro-
tectioni being satisfaeteriiy explaitied, cortsiuiy
as sgaiust the plaintif, sud, lu my opinion, as
agaicot Richardson tou.

Even if lb appeared that Richardson haid ce
kind of knowledge of Brumeil's position lu the
suit atter the execution of the doed, sud liad nu
knowledge elîber of the bargain botween hlm aud
the plaintiff as to the wsy lu which it waS te ho
carriod1 on, I should. doulit excoodingly biS rigbt
toe ntorce a ju Igmett by assigument which tho
plaintiff himsecf could not enferce, for liemust
tako thbat only wbich the plaintiff bas a rîglit te
transinit. Suppose the plaintifi' hadi recovered
or rceived payaient iu foul front Brumeli, un-
knowu te Rtichardson, it ceuld scarcely ho arguedt
tbt, on Richardson afterwards paying the plain-
tiff ai second time, ho ceuldI onforce paymient Orer
agftin from Brumeli.

le roust take the pl aiutiff's rigbts or netbing,
and ie must deit wtb tho plaintiff, as weli aftr
as hefore the judgment, eit bis poril.

lb is net necessary 1 shouid docido this point,
Dor the furtber peint that mss adIvertel to,
namuely, that Richardson could. net take an as-
sigument s hoe hsd. net paid bhe irbole judgrnut
but tire ihirds of lb, or l3s. 4d. lu the £, only. It
Msay ho truc s defendanut Whbo does net pay the
whiole judgment debt cannt cempel the plaintiff
suder the Stattot to .assign iliejud'sment to hlm,
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but if the plnintif chose te 'bo so I de not sec Why
a surety sbenid net enforco agaicet the principali
acy amionnt the surety bas hoon. compolied te psy
sud could justiy rocover frein the Surety iii an
action eit lair, by executien issued. upan the
judgmoent.

There il suether reasen wby this judgment
sbeutl net ho used agaluot ljruineli for' the foul
ameunt for irbicli the executien bas le neld, oven
if lb could hoe acted on aSt al. sud it is tîcat the
irbole celts wero inourre I but te a trifling aiscunit
lu bryiug the speciai defence of Richardson an -
plicabie tu bis owu peosition, aul net ln aey moy
affecting tihe liahility ef Bruiueil, the priueip i-
sud bbose cests should net ho reoevered frmu
Brumeli under any circumstancos, for ho couid
net demand. tbem lu an acion it lair.

ln overy viow of the cave it appears te mie
Brumeli sbould ho relieved front thîs jadgmout
aud Oxocution. 1 must thoiefore order tle exe-
cution sud ail proceedinge" nder it te ho set
aside, aud satisfaction te o ienrtored on the roll
in sucli forci that h3ýiiiil shsll ho discharpcëd
fremn lb, witb cests te ho paid hy Richard ccii te
Brunsell. And I furtlî.r oriler that ne action
shal hoe breuglit in respect etf the issuing ef tje
executien, or of any proceo ings that nsoy Il ivo
been taiton utider it agairiet lt*ohaàrdson or ag in t
'cny other persan.

Seo Borfleet v. ,Seton, 12 Jur. N. S. 32
L.R, 1 0. B., 483.
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,tSmmasns te shois ceots et ci îftrpît,) ai lepapors /ti,'d ujî cc
whiclî it sos fsuccded

A motion heing mado te make absoluto a sasm-
mous oaliing upon au attorney to dlver hais bihU
of cests.

Curran ohjected, tba il s the suaniens did nul
refor te aîiy affidavits or papers as hiaviug licou
filed, tbey couid net bo read lu support of the
slalmons, wirbcl trust therefoe ho di-charged.

W. ~S Sinith, contra, arguod that the suimulons
was suffi-lorît, but iff not, ho askod that hoe usiglit
ho sllowed te anîend lt.

ADAMI WILSON, J-I de net feel incline J te gise
any moiglit te tliis Objection, sud unleoas cornae
authority te the coutrary le preduced I shait
shlow the sumimous te ho amouded fit oice.

CoRMAxtx v. DuOTL.
Intertocutoryjutgocent on dofautt cf plect-Naoio ho pic ut-.

C. L, -P. Ad, sec. 56.
Soc, 56 etf (. 1. ýP. Jet, taboul te couoctien sctth secse. 91,

92, aud Rote 13 2, is ta bo rooci ttîus, -"te plaintifftseoy
file and sorve a clcclîratioiî cnoa,3c wdoth ntic'e t'.d

Hoid ttîereforo, thit àb ras not a s altO ojjction te a
intertocutory jucîgmeut, (luit the copy eof deulaî,ctioc
2usdi iras 'lot eiîdorsodcitht a notice te plo.id.

[tChumbers, Mardi 20, 1868. 1

The defeudaunt ohtained a sommons, cailing on,
the plaintiff te show cause wihy the iuterioeutory
judgment signed liorein for iront of s plis, and
the issue book sud notice of assosemeus, and ail
other proceedings bad therein, shouid not hoe set
aside ou sncb terns asl te the je Ige lu Chiambers
might direct, for irregularity, ou tle folloming
grounds ;

June, 1868.]


