
TitE DEcisioN 0F QUKSTIoNS 0F 'FÀCT.--The decision of questions offa
by judges and referees ia often a disagreeable,- though flot usually a difficult, d'ut
It is disagreeable because it la frequently impossible to avoid seerning to cast Susp.
cion upon reputable parties or witnesses. Where there is palpable perjury, tpo
ably does not affect a magistrate's senqibilities in the lekst to say 50. ]But tie..
unpleasant cases are those in which the truth-strctching 1, largely unconscîoug.--
Manv a controversy is decided against a party on the facts, apparently in th..
teeth of his solemn oath, when in reality his testimony was not deliberately n
true. He had started with a basis of fact ln his mind, which had been graduaLr

l'xA modificd, exaggerated and colored by self-interest. His attorney, in ail proba
bilitv, had gone through a similar process, until at the time of the triai it would,.,-
have been impossible for cither of them to state the circurnstances with an1y.%,
thiuig like fiairness. We are not referrixîg rnerely to dishonest men or illiterate
nieii. The best and vvisest of us are subject to the deflecting influence of the'
persontl cquation. To aid -ri deciding issues of fact, there is first the feature.

.ýZ constanth- giveil as a reason for flot reverqing judgments as against the M-eight
ý'- ~ a z- o videuice. The original tribunal sees the wvitnesses, hears theni testify, aînd

notices their inanuer. These, of course, are vnluable helps in arriving at the
actual circunistances. A skilful piece of cross-examination oftcn makes the dle.
termihiation af the contraversy a foregone conclusion almost froni the start. If,
howuver, both sides appear equall\ truthful under the ordeal of cross-ex<anîina-
tion, a reliable key ta tire problein is to be found iii the adrnlitted facts. The

isud acts ar- ab tried by the concedcrl facts, and rarely vvill this test faau
~. ~.ta suggyýest presumnptioîîs so strong that the\, inay safélv he followed. Such pro.

cns ai ighing the probabilities is a strictl\, scientific one, analogous to a
ph\sicii ethod of diagîu>sis froin phw sical syinptomns or anv te e.hdo

scieutlific iinquirv. It cannot be said ta detinstrate the tru th o h ocuin
but it produces a h igh dcree oif pro>ailitv, sufficient for aIl purposes in civil.

4 actions, alid wvorkiîîg out substaîîtial justice iii the large niajority of cases.
Scieiice is onlv a hi-lier form i coamnion senise, and we believe that the miental
process b lw hich juries reacli verdicts îs cssentially the sanie as that above out-

e,ý 5- lined. lu instances ~~eethere are noa external lielps iroîn the mnalner or
M appearance ui the witiiesses, jurvmieni necessarilv take the conceded facts as a..

tuhstone, aiffl decidc which Version of the disputèdd facts is more consistent
~ . vvitli it. \VU du not sav tl<at suclh intellectual action is alwYays deliberate or con."

scious; it is ratdier the Jinstinctive course af a normnal hurnan minci lu seareh-.
îng or rut. I is racicaletherefore, for the averg.Ž mnan, Nwithout special.41

ýZz, ~ education o r professional training, ta arrive at resuits on disputed facts which in;1 ý
C;ý most cases arL correct. Juries, w~hen thev disarue, dIo flot, as a mile. divide in'
M ~the mniddle. Rarelv w Iii a jury stand 6 ta 6, or 7 to 5, or even 8 to 4. 1ln di1s-.1

V~ aYreerneîits it is custumiary ta find nine or more for one side, and one, two, o1f-
t <three for thie other and the inajority 15 almost invariably for giving 2. verdict in
accordance wit1i the opinion. on the mrerits, of edues;ted outsiders who have'
watched the trial or kept track of the evidenice. The great hope of counsel on,.
the wrong side of a cause is to capture one or more jurymen of uiot quite norm4i


