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1 tliink the work of construction was defective in the two
ways already indicatcd, narnely, that the road was not carried
to a suficient height east of the cove and that the ditch on the
north side should not, have been left as it was. No doubt it
was a somneWhat difficuit case for the council to deal with.
The plaintiff, however, hiad had the benefit and protection of
the natural water 'course to carry off the waters wbich would
otherwise have darnagcd hiin at tirnes of fregliet.

The defendants undertook fo close up the cove througbi
which these waters naturally ran. Tliey were rcquired under
these circutastances to take the very greatcst precaution.
While the course they dfollowed appearcd to bc a reasonable
one and was no doubt undertaken in good faith, if neverthe-
less was, 1 think, and find, dlfetive, and the injury the
plaintif! sustained flowed f rom tiiese defeets.

It was contendcd also that the remcdy of the plaintif!, if
any, was by arbitratiou. 1 amn uuahie to agrc withi this view,
but think the proper eourse for Iiin to take w'as the one hc
lias taken, naiucly, hv action. Reference to iMcGarrýey v.
Toiwn of S'1raIhroy, 10 A. P. 631; Arthu~r v . Grand TrunA'

11.1V. Co., '22 A. P. p. 89; flerinizy v. Ottaiva, 15 A. R1. 712.
A considerable aiount of evidence xvas given as to the

damagres whichi the plaintif! suffcred-in consequence of the
freshet. Ijpon the wbolc 1 thiulk that the sum of $700 would

fairly cover such damages, and 1 fix the same at that amount.
The plaintiff will also have bis costs of action.
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A.otioit-JMotion ta tetay-Non-paymnent of lniterlacutory' Cots-
V'eTotiotis Pro(c( dia gs-Priticiple la vol ved.

IiDErL., J., 23 0. W. 'R. 814; 4 O. W. N. 258& on the applica-
tion by defendants. stayed the action until payment of the costs of
two interloentory motions as ordered, holding that the motions had
been of a vexations character.

An action may ha stayed in the discretion of the Court for non-
payinent of jnterlocutory costs, where the action is vexations, or
where plaintif., in the course of it. acts vexatiously towards defendant.

Re IWickham, 35 Ch. D). 272;
Gralrni v. Sutton, [1897] 2 Ch. 367:
Stewart v. Sullivan, il P. R. 529, and
'Wright v. Wrigqht, 12 P. R. 42, referred to.
DivisioNAL CORT affirmed aboya judgment.
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