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the capture of the vonsol is ronrlerofl, it really conchules nothing, and hinds

neither th(> hellijrerent state nor the neutral Jipon tin; jyreat qut-htifoi of the dis-

pot*ition to be made of the captured contraband jiernonH. That t{ue>»tion ia «till

to be really determined, if at all, by diplomatic arranfjement or by war.

One may well t'xpresn liiH sm-prise when told that the '"w of nationw has fui*-

nifihed no more rea(*onable, urictical, and jierfcct mode than thin of determining

questions of such grave import between sov<>r(Mgn powers. Th(^ regret w(» may
teel on the occasion is nevertheless moditied by the reflection that the difticnlty

is not altogether anomalous. Similar and ecpial de*ici<Micie8 arc found in every

system of municipal law, especially in the system which exists in the greater

portions of Great Britain and the United States. The title to personal property

can hardly ever be resolved by a court witlu>ut resorting to the fiction that the

claimant has lost and the possessor has found it, and the title to real estate is

disputed by real litigants under the names of imaginary persons. It must bo
confessed, however, that while all aggrieved nations demand, and all im])artial

ones concede, tin? need of some fonn ofjudicial process in detennining the char-

acters of contraband persons, no other form than the illogical and circuitous one
thus described exisis, nor has any other yet been suggested. Practically, there-

fore, the choice is between that judicial remedy or no judicial remedy whatever.

If there be no judicial renu'dy, the result ic. that the question nmst be deter-

mined by the captor himself, on the deck of the prize v<'S8el. Very grave
objections arise against such a course. The captor is aimed, the neutral is

unarmed. The cajttor is interested, ])r(judiced, and perhaps viohnit; the neutral,

if truly neutral, is disinterested, subdued, and helj>h'ss. The tribunal is irrespon-

sible, while its judgment is carried into mstant execution, IMie captured jrarty

is compelled to submii, though bonnd by n<» legal, moral, or treaty obligation to

acquiesce, lleparatidu is distant and problematical, and depends at last on the

justice, magnanimity, or weakness of the stat(> in whose behalf and by whose
authority th(> ca])tnre was made. Out of these disput(>9 reprisals and Avars neces-

sarily ii"' 'ind these are so fre(|uent and destructive that it may well be doubted
whether uus form of remedy is not a greater social evil than all that could follow
if the belligerent right of search were universally renounced and abolished for-

ev(!r. lint carry the; case one step farther. What if rhe state that has made the
capture unreasonably refuse to liear the conq>laint of the neutral or to redress it?

In that case, the very act of capture would b»! an act of war—of war begun
without notice, and possibly entirely without jirovocation.

I think all unprejudiced minds will agree that, imperfect as the existing judi-
cial remedy may be supposeii to be, it would be, as a g(MH>ral ])ractice, better to
follow it than to adopt tlu* summary one of leaving the decision with tlic captor,
and relying upon diplomatic debates to review his decision. J'ractically, it is a
question of choice between law, Avith its imiierfections and delays, and war, with
its evils and desolations. Nor is it evt-r to be forgott.-n that neiitrality, honestly
and justly preserved, is always tlu' harbinger ot peace, and therefore is the com-
mon interest of nations, which is onlv saving that it is the int(!rest of humanitv
itself

^ -
b J

At the same time it is not to he denied that it may sometimes happ( n that the
judicial remedy will bec«mi<' impossible, as by the slii])wreck of the pri/c vessel,
orother circumstances which excuse tne ca])tor from sending or taking her into
port fur confiscation. In siudi a case the right of the captor to the custody of
the captured persons, and to dispose of them, if they are really contraband, so
as to defeat their unlawful purposes, cannot reasonably be denied. What rule
shall be a])]ili(d in such a ease? Clearly, the captor ought to be re((uin(l to
show that the failure of the judicial riMuedy nsults from eircumstances bevond
his control, and withuni his fault. Otherwise, he Avould be allowed to derive
advantage from a wrongful act of his own.

Ill the present case, Captain Wilkes, after capturing the contraband persons


