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tilese facts constituted, a surrender by operation of law, andl de.

fendant lîad a verdict. In Oastler v. Hendersoit, 2 Q.B.D. 575
Cockburn, C.J., said in the Court of Appeal: "The plaintiffs

by letting the preinises te a new 'enant, put an end te, defeti.

dant's term from that date. " The two Iast nmentioned caseq with

many othens are cited in .11iclebor-oigh, v. Sirathy, 2 O.W.N.
537, in which the question for decision was whether upen the

faets the tenant's liability upon the leame had been determhiedl,
either by evict ion or by eperation of law.

A inonth beforethe trial of Fitzgerald v. Mfandas, the plain.

tiffe, aE we have seon, re-let the premises te Neeley, and, ac-

cording te the authorities mentioued, it would seemi that bw ýsuch

re.letting th lýease, froni the plaintiffs te the defendant, and ail

liability of the defendant for rent thereafter accruing wverc de-

termined. If this he .âo, then it may perhaps be open to ques-

tion whether the plaintiffs at the trial should have reeovered

more than the rent due at the commencement cf the aetion., wîit3h

being payable in advanice coverped the peried ap te the coin.

rneneeinent cf the new ]ease .
But this leads te the .more serious question whether t.he doc-

trine cf anticipatory breach of eontraet te be found in Jbwhster

v. De la Tour and other decisiens quoted in. the judgrnent under

discussion is properly applied te a ease between les4or and

lesee. Authority inay be feund whieh seemis te be unfavmirable

te the view taken by the learned trial Judgu.. " It is net iices-

sary te decide the point," said Bewen, L.J., in Jolotstonc V. M.11.

ig, 16 Q.B.D., at p. 474, "but I very much doubt whietiir the

doctrine of Hoch.ster v. De la Tour is applicable te such a case

as this between lessor and lessee. "
To -the saane effeet is the positive judgment of our Court of

Appeal in Ceoo y v. Cocu, 23 A.R. 37. In that case Cccii 'vas

tenant of Conolly 's house under a verbal lease for a year at a

rent payable monthly: after eecupying and paying rent fur five

months, Ceon neved eut and sent the key to Oonolly who ref used

te aceept it, and at once sued Coon for breach of eontract. The

house reniained empty until the trial eight menthe afterwar%


