
LAW JOURNAL.

vALB . BiýRantv ET AL.

[VOL. V., N. S.-165

FU. S. Rep.

Tisus, iii thse early case of ]iicheck v. Thora-
land, already referred to, 'where it was adînitted
a release te one would discharge ill, the dis.tinc-
tion vie have stâted evas recopnized by rAcîa-ý,oN,
If.; and in Lacy v. îKtjcaston (1 Lord Raym. 689),
reported aise in 12 Mod. 548, vibere tise ques-
tien camne directly hefore the judges. it was iseld
that a covenant not to ,ue was personal to tise
covenantee oniy, and coulci net be set op by
otiser parties. Jn tisose cases it cas vieil
observeS, thiat such a coenant operated as a re-
lease betvieen the parties themselves, to avoid
circuity of action, but could not extend furtber,
Ilas if A. and B. be jointly and severally bounS
to C. iu a sum certain, and C. covonatat with B.
flot te sue isim. That shall not be a, release but
a covenant only, hecause bo covenants ouly net
te sue Bl., but doe net covenant nlot to eue A.,
against wisom be stOu bas bis remedy."

Late in tise lest century thse case of Dean v.
Newhait, 8 T. R. 168, vies deteimined by Lord
KFNvov,, vibere the defendaut, pleided tisaI Bis
principal, witla wboma Be vias jointiy bound,
having been, as Bie claimed, released by an agree-
ruent under soal, vihic b rigatedl ibe plaintiff
not to sue isim, anS if be did, tise agacement thus
made Ilsbould be a sufficie ,t release and dis.
charge te ail intenta and pusposes, botb at law
and if, equity, te anS for the debtor, bis execu-
tors, &c." It -was argued tisat ibis agrecurneu
vies a release of tbic rigisî of action agatuat pria-
cipal and surety, but in reply the case we bave
clted from Rayinond vies referred te, and bis
Iordship, lu giving tise opinion of tbe vihole
court, said : IbTe case of Lacy v. Kyc'ts(on vo-
moves ail difflculty on tisis subject, -aod is a direct
authority for tise plaintiff. 1 bad only been
doubtîng iu mny ovnin mmd on tise strict law of
tise case, for tisat Beçý bouety anS justice of it
are vittis tise plaintitf, cannot be doubted. Even
if thse defendant bad succet ded bore, a court of
equity vould have given thse plaintiff foul relief.
But 1 trot gied te fieS, by tise case citeS, tisat vie
are fully etarranted in deeiding for tbe plaintiff
on legal grouods." Since tise deterroination of
this caîse, tîtere la net, vie believe, a single re-
ported deuision opposeS te lte principle it affirma,
to be found in tbe Etiglisis Courts, and vie miglît
quote cases ad libitum te tise saine point, if tisere
couid be a doubt of tise correctness of our state-
ment : Farrell y. Foret, 2 Saund. 48, note 1.

Iu the Amorican courts tise saie rul is ad-
litre] te without exception : MiLelIan v. flue-
berl.snd Bac, '24 Mains 566; MIAlli8ler v.
$Sprayquc, .14 'J. 296; Wallser v. 3leîCullozek, 4
Greeni. 421; Tu.kermnan v. Newhall, 17 Mjass.
581 ; lhauc v. Pai, 22 Pick. 805; SoiS/t v.
Barilsemew, 1 Moto. 276; Brown v. Mlarsh, 7
Vt. 327 ; Dus teH v. Wctîdell, 8 N. Il. 269;
Snow v. Chandler, 10 Id. 92 ; Crane'sý Adcir. v.
Alliiîg, 3 Green N. J. 4*23; Cal8kti Bac/rv.

JIescr,9 Ceaven 88 ; Rowley v. Stoddard, 7
Jolins. 2.07 ; Cozich v. JfhUa, 21 ilend. 424;
Btotson v. Fitrtugh, 1 Hill1185 ; Frint . Gr n
5 Baib. 455.

he courts, ii tlie examination cf tise numer-
nus decided cases, have been n( quired ta give a
constructiotn te every conceivaisie stipulation in-
serted lu tihe agteements xtisich bhave been pleud-
cd as relescs cf liability. and bave invariabty
pursued theo saute course iu Yielding nothing te

more implication, viherever viords of release are
found in the instrument.

Tise intention of tbe parties is alene regardeS,
holding tise estabilised legal maxiim, tisat where
a particular purpose ia te be accotuplisbedl, and
language whiicb expresses it la dlean and certain,
no genieral viords sub..equently usod lu tise saine

agreemntu sait extetîd tise neaning of tise
partiesq : Tlierpe v. T/erpe, 1 Lord Raist. 285.

DALLAS, C. J., in S01/y V. Perbes, 2 Biod &
Bing. 46, having exanîined tise leading cases,
observes, as courts look ut tise intention of tise
ptarties, lu modern tintes more tisan formerly,
ratiser titan tise strict letter, net snffering tise
latter te defeal tise formter, iseld tisat gem rai
viords of reicase even c îuld neot be openîtîve te
oulargo a provieus siatemout vihicis StinieS tise
particulan ebjeet for ebicis tise agreement las
made. Tise samne principle la found lu Turpen-
ny v. Yonng, 5 Dovil. & Ry. 262, and la reterred
te sud tiff nmod lu L/cmpsoe v. Lach, 3 M., G.
& Scott 5.51. Seo aise North v. lfltkefield, 13
Ad. & E, 510.

Ou similar gnoninds if was iseld iu illex4//isier
v. Spragme, 34 Mie297, vibere a reeipî bcdl
heeu given hy a creditor te one of bis joint SaisI.
ors, vihicis nacited that tise .lebtor bcd pii a,
certain sum lu full cf bis luif of tue debt, due
jointly hy bim au] anotiser, cnd vihicis Mas te be
bis discisarge iii foul for deht -and costs, but ne
dtscisarge of tise co-Slebtor. It vis decided tisat
tisis could net ho plended as a release by tise
oCher jaSpIgent Sebter, tise intention of tise
parties beiîîg tisat bais liability should stili nemaiti.
Sec aise Dîtett v. Wendett, 8 N. IL. 9.

llcving thas ascertained viut is nec tise os-
tablisised rule in deciditîg tise question rai-eS by
tie defendant, Ict us nec examsine tise facts as
tlîey are fouund proveS in thse bill cf evreepticîts,
and te vibici thero la no contradictien.

i3efere we preceed, bowever, it is proper te
cotîsider îtou far lthe entny on record, by sebîci
tise Srfeoadants Taylor sud l1iamî viere dlisceissed
frein tise soit, can bce xpicined or etlrgod by
paroil evidence. The purposo la plainly stated,
anS as te the parties niamed tiseroin, it vins a
legal1 Siscisarge fromn tise pending proceeditigs,
but bow far it vies % ber te a subseqootît action,
is net nosv a question, as ceunsel admit it would
ho barred by tise atatuto. As tise otîly viritten
evidoence of an arrangement betweou tise plaîntilf
nS Ibose parties, ta tise record made Lt tise lune,
anS witbout wbiclî it vinuld be difflenît ta ssy
bow tisese parties co,7ld avail tiesomacves of tise
alleged benefit they Laid secuned, il viould aeoma
tei be incousistent -witis tise esttîhlisbed rul cf
evidence te perusit an, expianiatien îvbere tisere
la neitiser anibiguity lu tise toerme used, or tise
purposo lntended 1 o bc ccomplisised.

But te give tise tastimony ite weight, the ro-
suit of a careful auciysis of tise wboIe la tbis:

IDuring tise pendency of Ibis suit, thse counsel
of bats parties met tise father (Col. Taylor) of
ivie of tise thon def"endants, and vitis Janties R1.
Halîctu, auotiser, tise plaintiff aiso being presant,
wbeu il vce agreed tiat $31,500 sisould be paiS,
and tisese defendants disiisedl or relalsed trin
tise action, nosorving te the plaintiff bis rigit
te preceed againa' tise otiser dfnn T hoIb
moîîey vies paid by Col. Taylor, anS tse trtry
aeferred te mcdo accordingly.
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