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tention incompatible with the general in-
tention, the particular intention shall be
considered as an exception : ” Per Best.C.J.
in Charchill v. Crease, 5 Bing. 480-492. It
is true that by the 91st section the Federal
Parliament exclusively has the power to tax
in every mode, but sec. 92 gives specifically
to the Local Legislatures the power of direct
taxation, then according to the above rule
“direct taxation must be considered by sec-
tion 92 as being excepted from the mono-
poly given in general terms, by the 9lst
section to the Federal Parliament. The
same rule is applicable to the construction
of the other paragraphs of these two sec-
tions. Thus, although by the 91st section
the Federal Parliament has the exclusive
" power of taxing in every mode, and of re-
gulating trade and commerce, 'shop, saloon,
tavern, auctioneerdicensesand other licenses
of the same kind come within the jurisdic-
tion of the Local Legislatures, and that b.-
cause the power is given specitically by the
92nd section, and vice versa, although the
92nd section gives the power of direct
taxation and of indirect taxation by means
of the licenses just mentioned the Federal
Parliament has also the power of direct
taxation and indifect taxation by means
of said licenses, because the 9lst section
gives them the power specifically of im-
posing all kinds of taxes, which is one of
the essential elements of sovereignty, and
at the sametime giving an exclusive control
_ over the regulation of trade and commerce.
The concurrent legislative authority over
these subject matters by the Federal Parlia-
ment and the Local Legislatures can only
exist as to direct taxation and the granting
of “ghop, saloon, tavern, auctioneer and
other licenses, ejusdem generis. It is not
however necessary for me to consider in this
capse the different questions which may
arise from the concurrent powers given to
these legislative bodies, as [ am of opinion
for the reasons I have before given, that
the licenses imposed on the insurance com-
Panies cannot be said to be a direct tax,
and are not comprised in the words
‘“shop, saloon, tavern, auctioneer, and other
icenses.”

It was stated on the argnment that
Municipal taxes are romewhat in & similar
Position as these. Without wishing to ex-
Press an opinion in one sense or the other,
a8 {0 the constitutionality of any legislation
Telating to the municipal system I will say
tha it 1s quite possible that such legislation
Wwould come within a different class of sub-
Ject matters and within certain other sec-
tions of the Imperial Statute, which I have

ad occasion to refer to. I allude to the
129th section which declares that the exist-
Ing laws before Confederation in each
rovince, shall continue to remain in force,

and gives power to the Dominion Parlia-
ment and to the Local Legislaturcs to
repeal, alter or modify them according to
their respective jurisdiction, as well as by
paragraph 8 of the 92nd section which puts
the municipal system under the control of
the Local Legislatures. But I will repeat,
it is not necessary for us to express any
opinion on this portion of the Imperial
Statute,

By this suit the Attorney-General for the
Province of Quebec, pro Regina, claims
from the Defendant’s company a penalty of
one hundred and fifty dollars for issuing
three insurance policies without having
affized to them the stamps required by the
Statute passed by the Legislature of the
Province of Quebec. The Superior Court
has decided that this Act passed by the
Legislature of Quebec is unconstitutional
and has dismissed the plaintiff’s action.
aw of opinion that this judgment ought to
be confirmed.
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Continuation of note to this case from the ** American)
Law Review,” srom p, 178 ante.)

§ 5. Application of these Principles to Railway
Service,.—Krom the foregoing principles it is ob-
vious that it cannot be stated without qualifica-
tion that it is the duty of railroad companies
to. keep their road and works, and all portions of
their track, in such repair, and so watched and
tended, a8 to insure the safety of all who may law-
fully be upon them, whether passengers, or ser-
vants, or others ;” that *‘ they are bound to fur-
nish asafe road and sufficient and safe machinery
or cars ; ” and that *‘the legal implication is, that
the roads will have to keep a safe track, and
adopt all suitable instruments with which to carry
on their business.” The court in the principal
case was clearly right in disapproving these
statements of doctrine, when taken literally and
without qualification. So far from being an in-

! surer of the safety of its servants, as: the above

language would indicate, a railway company is
not even an insurer of the safety of its passen-
gers.

It is to be ebserved, however, that this expres-
sion did not originate with Judge Wagner. Itis
found, in substance, in a celebrated judgment of
Bigelow, C. J., of the Supreme Judicial Court of
Massachusetts, in Srow v. Housatoaic R. Co., & .
case which has been much cited and followed by
other courts. This case has never been under-
stood as bolding that a railway company is an
insurer, 88 to its servants, of the safety of its
roadway, rolling stock, and other instrumentali-
ties. Itsimply meant to declare that it is under an
obligation similar in kind, if not in degree, to its
servants to that which the law imposes upon it as
toits passengers. And there is manifest sense in



