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3,ld as long as lie couli ail the water that cornes down in its
irai course for sucli period or periods as the water lasts.
it eqlually follows froin the cases that t.here must be a con-

t and systematie user to support that claim, aud the user
e test of the prescriptive rîglit....
Reference to Attorney-General v. Great Nortliern R.W. Co.,

)9J 1 Ch. at p. 779; Crossley- v. Lightowler, L.R. 2 Ch. at p.
SBeatyý v. Shaw (1805), S East 2(}S; Caleraft v. Tliorpson

;7), 15 W.R. 387; McNlNab v. Adarnson (1849), 6 U.C.R. 100;
i v. Pearce, 1 O.W\N.N. 1133, 2 O.W.N. 446, 896, 1496, 3
'.N. 1321.]
F'roin the ahove athiorities I conclude that, eve 'n granting

the use of summner water, when it camne down, is proved,
prescriptive right to lise it is liimited by the aetual user
~ther more nor less), and tbid 10 use il in prolongation of the
ng freshets is a difl'erellt and more oppressive use, considering
sea8on of the year and the rîgght of the plaintiffs ho cultîýitc
r land. In Hall v. Swift (ante), the right had heen estab-
ýd by a long course of enjoyrnent, and the cesser during the
season was only urged as an interruption destroying the

,t, Tt mnust be borne in mÎnd that one of the elernents of a
icriptive right is, that the servient tenernent shall be bur-
cd with some right openly and continuously exercised, and
it cannot be gradually and insensibIy increased: Goddard on

ement.-, 6th ed., pp. 398, 399. The exact point is, ini my judg-
t, a narrowv one, aud the dividing line liard to draw.
But 1 think that the real answer in this particular case is,
the sort of user praetised during the summiers prior to and

r 1886, und down to 1908, ivas rnerely to use such head as
ýe ordinarily was-,say five and a hall feet-and 10 cesse work.
when that gave out, except after a heavy rain; and not, as
been dlue since, »o to manage and conserve the water that
til seven-foot head could be maintained much longer into the
Lmer thumn formerly.
r think the fair resuit of thc evidence is, that the full use of
mili privilege prior ho 1908 was confined to the tîme during
epring freshets, and that after they subsided the miii was
ked with a lower head, and was suffered 10 be idie from tinue
ime rather than injure the lands above il...
nhe time of the spring freshets lias been variously stated.

I thÎnk that the 131h 'May is a reasnable time to fix us
o n wieh the sprîng freshets are over.

tlpon the question of damages, I arn not impressed with the
i that the plaintiffs have suffered to the extent indicated by
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