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and noisy dog so near a highway as ta lie Iikely ta frighten horses on it by his
barking.P This judgment was alffrrned on appeal.

In the case under consideration by me, the engine house and waterworks
were admitted ta lie constructed under a by-law of the municipality, and the de-
fendants contend that the use ai the steam whistle is essential ta the efficient
nianagment of the works. It was niot contended, however, that the use of the
whistle was expressly authorized by the by-law, it having been added atter the
works were finished and tested, and sanie difficulty experienced, in the bursting
of the pipes, caused, as it is said, by the enforced contact of the water with the
air in the pipes on the higher g round.

If the whistle, then, lie a thing E.keIy ta do rniscbief the defendants assume
the cammon law liability in bringing it on their property, and "lare bound ta
keep it there at their peril, and are answerable for all the damage which is the
natural consequence afi us escape," accnrding to the raie in Fletch:er v. Rylands.
That noise and steatn are likely ta do mischief many decided cases attest. 1
need oniy refer ta two-Manchester R. W. CO. v. Fulterlon, 14 C.B.N.S. 54, and
SIOU ami Wl/e v. G. 7'.R. CO., 24 C. P. 347.

This whistle was descrîbed as ane af unusual sound, between that af a
stearnboat and a raiiway whistie. One of the witnesses said that he remern -

bered but once before ta have heard a wiîistle like it, un a steamboat. Several
of the witnesses described it as "lmore af a bass than a trebie.'

Situate, ;,s it is, sa near and in full view af the highway, with its cscaping
steani and unasuai sound, it is welI designed, in my opinion, ta frighte'i horse,
passing along the highwiay. lt is needless ta add here that it isnfajustificationi
for the use of a dangerous thing for defendants ta say that it is essential ta the
efficiency of their waterworks. (See ýemarks Of PROUDFOOT, J., in Hi/ldrd V.
Thurston, supra, at p. Si 6.)

The raiiway cases cited on the argument, and that class wbich, for
distinction, we rnay call obstruction ta highway cases, belong ta a different
class froni Fletcher v. Ryhznds, thougb rieariy related thereto, and 1 have
therefore endeavoured ta avoid, as far as possible, a reference ta theni, in i llis
portion of my judgment. Wlkins v. Day and Brown v. Eartern Mid. le. If'
Co. bath belong ta the obstructions ta highway class.

The question of contributory negligence alone remains ta be.considered.
The defendants say that if plaintiff's servant had been holding a tight

rein and giving special attention ta the horse as lie shou[d, when driving aloîig
this portion ofithe road, un which there was a muli and the engine bouse, etc.,
lie cauld have prevented the accident, and the dt-iver hirriseli would net under-
take ta say what mîght have been the resuit if he M~a been holding a right rein
at the time the whistle blew. And some evidence was given ta the fect that
the driver, inimediateiy aiter the accident, maide remaiks ta the effect that if lie
had been paying more attention ta the horst and less ta bis pipe the horse
wouid not have gat away f1-uni bum.

It is quite in accordaru:e with the fraîlty af buman natujre, and, perhaps, es-
pecially amang horsenerj, that the driver should endeavour ta uphold bis repu.
tation as a skilful harseman by affering saine sucli excuse for the horse's
escape from ii hi; but in bis evidence, whilst he wauid not deny that lie might


