26—Vor. VIL, N. 8.]

LAW JOURNAL,

[January, 1871,

Eng. Rep.]

Duxman v. SpexeE —GENERAL CORRESPONDENCE.

cause of action at all. T think therefore in the
first place, that as the contract was not made in
England, no cause of sction did in this case arise
within the jurisdiction. Now, as to the words
of the statete on which this question arises, they
are—*¢it shall be lawful for & court or a judpge,
upon being ratisficd by afidavit that there is a
causge of action, which arose within the jurisdie-
tion, v in respect of the breach of a contract
made within t!e jurisdiction,” &e. Now, the
effect of the construction I put wpon the words
b enuze of action”” would be, that if in the cass
of a contract made sbroad. say for the delivery
of goods in England, that contract were broken
by the npon-delivery of guods in England, no
cause of action would arise within the Jnnsd ¢-
tion ; but in the case of a contract mads in Eng.

lund, there a cause of action would arise, al-

theogh the breach of the contract be committed
ahrond, but if that construction be not right,
why, it may be asked, did not the Legisiature, if
it intended that actions should be brought bere
for hreaches of contracts arising in England,
although the contracts were made abroad, use
half o dozen mors words, and plainly express
such intention. It seems to me, therefore, that,
quite irrespective of authority, the meaning of
this gection is clear and obvious. But when we
look at the authorities, several of which are in
this court, and which termivate with the case of
Siciel v. Boreh, I think the balance of suthority
is in favour of my view of this section. I also
look upon the case of Allhusen v. Malgarejo, de-
cided in the Queer’s Bench, as rightly decided.

There it was expressly said that the cause of
acticn means the whole or entire course of ae-
tion,  There it was express'y said that the cause
of action means the whole or cntire course of
action. My brother Martin has dealt with this
ease in a way that 1 eannot accede to. e says
that the contrast continumed until the plaintiff
and defendant esmoe iuto this coustry; but if
that were the case the same wight be said of
every contract if the partiey to it happened to
come to England, and where such an event hap-
pened there would be no necessity for the Act.
Then as to the case of Jackson v. Spittal, receutly
decided in the Comwmon Pleas, I have looked
throngh that case with great attention, and it
seems to me that they hiave purposely ﬁdoptecl
such a construction of the section as would ex-
tend the jurisdiction of the superior courts. But
I think such a construction would prejudieially
affect thousands of persons, and would work
positive injustice ; and therefore, with every re-
gpeet for the decision of that court, and agree-
ing, as T do, that it is generally a sound rule to
put such a construction on an Act of Parliament
ag should have the effect of extending the juris-
diction of the superior courts, I am unable, for
the reasons I have given, to agree with that de-
cision. I am therefore of opinion that in the
case of a contract made abroad, but broken in
Engiand, the ¢ whole cause of action’” does not
arise within our jurisdiction.

CreasBy, B. (after saying that although not
in court durmg the whole of the case, he felt
himself entitled to give judgment, as he had
heard Mr. Day’s argument, proceeded)—1I agree
with the majority of the court that the defend-
ant’s application ought to be refused. The ex-

pression ¢ cause of action” iz very intelligible,
though if the words used had been ¢ whole cunss
of action” that might not, perhaps, have besn so
clear. Now when does the cause of action arise?
It seems to my mind clear that it arises w
that is not done at the time at which it ought to
have been done, and when that takes place in
this country then it follows that the cause of ne-
tiov arises here, or, in other words, the cause of
action arises when gomething takes place incon-
sistent with the obligations of the party; naw
that in contract is the breach, aud therefor
hold that the cause of action can arise nowhere
except where the breach cccu As to the in-
convenience which my Lord Chief Baron suggests
would arise from our holding that actions can he
brought in this country in respect of coniracts
made abroad, but broken in England, 1 confess
that it does not seem to me that any weunld arise,
for such contracts would be interpreted accord-
ing to the law of the country wlhere they weve
made; yet, as the breach has occurred in Eug-
land, it seems to me only fair and reasonable
that the sction should be brought in Bogland.
As to the case of contract made within but
broken without the jurisdiction, if we expand
the section it will read <“ or that there is cause of
action in respect of the breach of a contract
made within the jurisdiction,” and the =ction,
therefore, gives us jurisdiction over contracts
made here, but of which the breach has arisen
abroad.

Rule refused.
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GexrueneN,-—Could you kindly give me an
opinion as to whether a barrister can legally
enter into a partnership with an attorney who
is not a barrister, and hold themselves out to
the world as a firm of attorneys. It seems to
be an improper mode of procedure, but 1 can-
not find any authority against it. Quary,
could they, suing as a firm, recover any fees ?

By giving an opinion you will oblige,

Yours respectfully, Exquirzg,
Guelph, December 2, 1870,

[We cannot say that there is anything ille-
gal in the practice alluded to, nor even im-
proper under certain circumstances, unless of
course done from an improper motive or with
intent to mislead clients or the publie. Itis
very common for one member of a firm simply
to do the counsel part of the work, and for the
other to attend to the attorney’s department,
though both are responsible to the client.
It would of course be very improper for the
barrister to attempt to shield himself from
this responsibility by the fact, probably un



