1859.]

s e e e
yot the defendant wrongfully and negligently made excavations
i the land so adjoiniug without sufficiently propping and protect-
ing the said messuage and Innd, and thereby deprived it of its
said support wherchy it sunk nod swagged, &c.

Feld, that the declaration wag goad, although it did net contaia
any allegation that the right to the support hind been acquired by
grant or prescription, since in was to be taken that the defendant
was not the owner of the adjoining land, but a stranger.

Argued, that the second and third counts nre bad for not alleg-
jng that the digging of the exzcavation, whereby the damage
bappened, was tho act of a steanger. For the plaintiff, it wag
shown that both are good. The rccond count alleged that the
messange and land in fuct received Iatornl support from the land
adjuinitg, it is not stated that the defendant was the owner of the
stjoining lund, nad the cnse of Jeffries v. Williams, 6 Exch. 192, is
un express authority that on such a count as this, it must be taken,
that the defendunt was n stranger and n mere wrong doer, aud there-
fore responsible, although a right to the support for the heuse had
not been acquired ngaiust the owner of the adjoining land,

C.P. Jan. 16.

STUART AND AROTHER V. CAWSE AND ANOTHER.
Staying proceedings—Sum under 403,

A debtor seut his creditor a banker’s draft, payable at seven
days after sight, tor a sum less by by, than the whole debt. The
creditor retaned the draft, which had been presented by his clerk
and accepted by the bankers, and subsequently, and before the
expiration of the seven daye, brought an action far the whole
amount of the debt. The Court stayed the procecdings on pay-
ment of Js. without costs.

Cr~-voER, J., said this was really an action for Hs, It is enn-
tended (hat this was an action brought for the whele amount of
the bill, but the defendsnts sent & draft on Lubbouks, which the
ploantiffe’ clerk takes to Lubbocks, where it is accepted. The
pleintitfs write to defendants, unless you send me Os., the druft
shall be retarned ; it was accepted at that time aund he does not
return it,

EX. TAILINGTOX V. STUREY AND OTHERS. Jan. 12.

Notice of action—Question of boan fides—New (rial when verdict
under £20. Statute b8, @. IV., ¢. 39.

The defendant, to whim a warrgnt to distrain for rates on the
poods of A was directed, distrained on the goous of B, in the
house of B, by whom he was informed that the goods were his.
Peroons acting pursuant to the act under which the warrant was
granted, were eatitled to notice of action. B having brought an
action for the seizure of his goods, without giving notice of action,
the judge left the question to the jury whether the defendant was
bona fide acting under the warrant when he made the seizure, and
the jury returned & verdict for the plaintiff, with £5 damages.

Iield, that the question having been left to the jury, the rule
that & new trial witl not be graunted when the damages ure uader
£20, on the ground of the verdict being ngainst evideuce, applied,
and the verdict could not bo disturbed.

PARR v. WISTRRINGHAN. Jun. 14
Horse race——Decision of Stewards,
The stewards of a Horse race are not arbiteators in n legal
sense, sad therefore their decision given apart from vach other
without previous consultation, is bieding.

Q.B.

EX. Pusries g1 AL v, Cuerr. Jun. 24,

Apprentice— Dismissal—-Mconduct no justification.

In au action for breach of covenant in an indenture of apprentice-
ship, the defendant pleaded that the spprentice conducted himself
in so improper, unfaithfal, and disbenest a manuer in the defend-
ant's business, and defrauded and vobbed the defendant so that it
became unsafe for the defendant to continue him in bis service.

Hetd, that it afforded o justification for dismigsisg the appren-
tice before the expiration of the apprenticeship.
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EX, Auvter v. Witsox.

Practice—Interrogaiories—Fishing appheation.

Taan ration for the wrongful deteation of o dacument, the plaintiff
applicd for liberty to delivar interragntories with the decluration
upon a suggestion that the defensiant must bave obtaived a copy
of the original from the plaintifi®s Clerk ns he had shown it only to
him; and n paragraph had appeared on the following day in the
defendunt's newspaper containing matter leading to the inference
that the writer bud uved the dacument in writing the parageaph.

IHeld, that there was not sufficient foundation for the application.

EX.C. Feb. 4.

Arrest e pufficienty nfemSheriflmm Estapt— Touching by ficer—DBreak-
g of dwwelling house,

To effcct o good arrest it 13 nat necessary to have the power of
actunl capture, and theretore, whero defendnnt, a bailiff, put his
band through » broken paneina window of plaintifl’s dwelhng house,
and touched him saying, ** you are my prisener.”

Held, {affirming the judgment of the Queew’s Bench) o goodd
arrest, the window not haviag been broken by the Bailiff, and that
the Bailiff was consequently justified in breaking open the outer
door and taking pinimtiff to prisen.

Semble, such an arrest isnot yufficient to render the Sheriff liable
for nn cseape, should plaintilf under the cireumstances, have evaded
the ultimate capture. .

SANDON ¥, JERVIS BT AL,

Q.8. Jan. 13,

Master and servante— Negligence of bothw Linbilily of Master in caze
of accident—Right of Servant’'s vepreseniative {o sue.

A miner employed in o coal mine was descending the shaft in
the morning s usual, when the rope broke and he was killed ; the
breaking of the rope was owing to s fire at the Colliery the night
hefore. Therc was a rule of the Colliery, made pursuant to Actof
Tarliament, that before any one went down in the morving a londed
cage should be run down to te-t the rope; but this rule was habit~
ually disregrded to defendant’s knowledge, who was the owner and
manager of the mine, and it had pot heen dove on the mornisg
of the neeident to the knowledge of the defendant,

IHeld, that though the defendant was guilty of great negligence,
yet ns the deceased by his own negligence had contributed to his
death, he could not have maintained this action, sor therefore could
biy representatives.

Sexior v. Wazp.

CARR v. MarTinsox. Jan, 21.

Horse Race—Return of Stakes.

The plaintiff agreed with H that the plaintiff should place £7
and H £11 with the defendnnt, and that both sums should be paid
to the wianer of o pony vace tu be run between ponies of the plain-
tifand 11, They also agreed to trot the match at  named timeand
place, . C. to ho the starter and J. 8. the judge ; the moacy to
be given np by the decision of the judze.

The parties met at the time and place, but W. C. was abeent,
whereupon I vefused to yun the raco, but the judge nppointed
another starter, and the plaintifi’s pony having walked over the
course was declared by tho judge to be the winner. The plaintiff
demanded both xums from the defendant on the ground that the
plaintiff's pony was the winoer.

Iledd, that the judge had no right to appoint a starter instend
of W. C., and that therefare the race was neither vun nor won, and
held, also, that the plaintiff was eatitled to recover his stake.

Q.B.

AfrrnororLiray Savooy Osmyincs Conraxy v, ITawskins,

Joint Stack Company—Fahel, Action against Shareklders.

An Aotinn will lie by 8 Joint Stock Company Incorporated under
119 and 20 Vie. cb. 47 against a shareholder in same Company for
ibel.



